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M5 MORTI MER: I f Your Honour pleases, | call Dr Stephen John
Debus.
<STEPHEN JOHN STEWART DEBUS, affirnmed and exam ned:

M5 MORTI MER: Have a seat, Dr Debus. Your full nane is
St ephen John Stewart Debus, is that right?---That's
correct.

And you reside at 6 Holloway Street, Armdale, in the State
of New South Wales, that's right?---That's correct.

And how do you descri be your occupation, Dr Debus?---1 am a
bi ol ogi st or a zool ogi st . | am an Honorary Research
Associ ate at the University of New England, and | work
as a consultant ecol ogi st nowadays, yes.

Thank you. Dr Debus, I will show you a letter from ny
instructors to you dated 4 February 2010, and ask you
to identify that, whether those are the instructions
you received in relation to this proceedi ng?---That's
correct, they are the instructions | received rel ated
to this.

| tender those, if Your Honour pleases.

#HEXH BI T 43 - Instructions to Dr Debus.

M5 MORTIMER.  And | show you this docunent, which appears to
be a copy of the report you prepared. Is that a copy
of the report you prepared in response to the
instructions?---That is the copy of the report, yes.

And, Dr Debus, insofar as there are facts contained in that
report, do you believe themto be true?---1 do believe
themto be true, yes.

And insofar as there are opinions expressed in that report,

are they your opinions?---They are ny opinions, yes.
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And are they honestly hel d?---They are honestly held.

| tender that, if Your Honour pleases.

#EXHI BI T 44 - Report of Dr Debus.

M5 MORTI MER:  Now, Dr Debus, in that report you refer to a
report you were given by Rohan Bil ney. Can Dr Debus
be shown Exhibit 32, please. Now, Dr Debus, that is
an affidavit by M Bilney, and | ask you to turn to the
exhibit to the very |last page of that affidavit. Have
you seen that docunent before?---Yes, | have. | have
recei ved that docunent and read it, yes.

Is that the report you refer to in your report?---It is, yes,
that's the report | refer to.

Now, thank you, Dr Debus, you can put that to one side.

Now, can | ask you to go to paragraph 15 of your
report, please?---Yes, | have paragraph 15.

You see that? And you commence the answer to that question
by saying "Based on the relevant map Exhibit VEB 8",
and | may show you this docunent. Is that the map to
which you refer in that paragraph?---That is, that's
the map so | abelled, yes.

Your Honour, | wll tender that. Just to explain to Your
Honour, that acronymis the exhibit to one of ny
instructor's affidavits which was filed for other
pur poses earlier on in this proceeding.

H S HONOUR: Yes.

#EXH BI T 45 - Map VEB 8.

M5 MORTI MER.  Now, can Dr Debus be shown, please, Exhibit 18,
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whi ch are the photographs taken by M Smth on his
visit to sonme of the relevant coupes - Dr Smth. Now,
Dr Debus, there's a bundl e of eight photographs there,
and | just want you to have a | ook, please, at the
first three, and I want you to take it from ne that

t hey are photographs of coupe 27, which is the northern
nost coupe that's in issue in this proceeding. Have a

| ook at those for the nonent?---Yes, yes.

i's your opinion about whether, as far as you can see

from t hose photographs, that kind of forest is suitable
habitat for the nesting of square tailed kites?---Yes,
it appears to be, because the trees are |large and they
have substantial horizontal or near horizontal branches
that could support a large stick nest, and they have
the sort of canopy structure, an open sort of canopy
structure, that would permt the kites to nmanoeuvre and
SO on. So they appear to be suitable nesting habitat

for the kite.

And now can | ask you to skip over the next two photographs

and go to the last three photographs, and I ask you to
assunme for the purposes of answering these questions
that the evidence shows they are photographs of coupe
19, one of the other coupes in issue in this

pr oceedi ng. And can you tell H's Honour whether in
your opinion so far as you can see fromthose
phot ogr aphs the habitat provides suitable nesting
habitat for the square tailed kite?---Yes. | mean,
again they are large trees that woul d support the
nesting habits, like a |arge stick nest on a near
horizontal linb with a fork, so the trees are suitably

| arge and the canopi es appear to be sufficiently open

. VTS CN: PN 12/3/10 635 DEBUS XN

Envi ronnment East



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

to be suitable nesting habitat for the kite.

Now, you say the canopies are open, what's the inportance of

that ?---Wel |, manoeuvrability for a | ong w nged bird
like the kite, and its style of flight, they manoeuvre
slowy around in between tree crowns and so on, and
take things fromthe outer foliage, and they also build

nests by taking sticks and | eaves and so on fromthe

tree canopy. So they need roomto nmanoeuvre.
And does that nean - is it possible to see these nests from
the air or not, Dr Debus?---Well, they would be smaller

t han eagle nests, so | haven't actually ever done any
aerial surveys, but | imagine that they would be |ess
easy to spot fromthe air just because they are smaller
than, say, a wedge tailed eagle nest or a sea eagle
nest, and they would be bel ow a | eafy canopy, probably,
so - at least with overhanging foliage, so that they
may not be as visible fromthe air. But it may be
possi ble to detect indicative breedi ng behaviour, and

soon, if the birds were airborne around the nest site.

And how easy is it to find the nests fromthe ground?---1t
depends on the terrain. Sonetinmes - - -
Can ask you to just confine yourself to this kind of

terrain, please?---Wll, unless by chance you found one
along a road or a track, it would be difficult to find
a nest without spending a lot of tinme observing flight
paths of the birds from say sone sort of vantage point

in simlar habitat nearby, | have not found one.

Thank you, Dr Debus. Can | ask you, please, to go to the

maps that are appended to your report which show at a
nunber of different scales the records for the square

tailed kite?---Yes, | have those maps.
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Now, can you just tell be shown, please, fromwhere you
obt ai ned those records?---These are records fromthe
Victorian Wldlife Atlas held by DSE

And if you look at the second one, the one with the red,
yell ow, blue, purple and so forth squares on it, and
the reproduction is not very clear, Dr Debus, but do
you - - -

H S HONOUR: Can | say, Ms Mortinmer, | don't have that in
coloured format in the copy that | have.

M5 MORTI MER: | do apol ogi se, Your Honour, and | wll hand up

a col oured one.

H S HONOUR: | did have sone difficulty in foll ow ng.
M5 MORTI MER: | can understand why, Your Honour.
H S HONOUR: Yes, thank you.

M5 MORTI MER:  Now, Dr Debus, can you just explain on the
| egend, what the |egend records for each col our ?---They
are records in different tine periods. The | ater ones
appear to be by decade, the earlier ones maybe | unped -
yes, the earliest ones it |ooks |ike pre 1900, then
1900 to about 1950, and then after 1950 they are by
decade.

Al right. And what's the last entry?---2000 to 2005.

Do you know why the entries stop at 2005?---Wen | asked for
t hese records, the brief explanation given in the emai
tonme inreturn was that the data hadn't been entered
since 2007, and there's probably a lag, or there's two
possi bl e explanations, and | don't know which is the
correct, is that there's either a lag in the entry of
data or there aren't many or any records since 2005 in
t he DSE dat abase.

Do you personally know of any known active square tailed kite
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nests in the State of Victoria, that have been
identified?---Not in the Atlas, no - not recent ones.
There are two old ones in a previous version of that
Atl as. There was a known nest site near Bl ackwood,
and there was a known nest site near Orbost sonme years
ago.

But in earlier of the current state of know edge about
currently active square tailed kite nests in the State
of Victoria, what is your understanding of that?---In
reference to the DSE - - -

No, no, without reference to the maps?---A coll eague of m ne
knows of one nest, it's Wnbat State Forest, which
bel i eve is northwest of Ml bourne sonewhere. That was
a personal communication a couple of years ago.

Is that the only one you are aware of, Dr Debus?---1t's the
only nest | am aware of at the nonent in Victoria, yes.

H S HONOUR: If | ook at that map in terns of East
G ppsl and, what does that tell ne about the
situation?---There's - - -

In recent years, relatively recent years?---Yes, Your Honour.
There are clusters of records for the 1980s and the
'90s, and a few since 2000 in various parts of East
G ppsl and. It looks like, if | conpare the two
scales, the clusters are around Ml |l acoota and O bost,
and then down towards the Lakes, and then there's a
scattering through the foothills up towards the border,
yes, back into the hills.

M5 MORTI MER  And, Dr Debus, just to clarify, are these al
records of nests?---No, the only record of a nest would
be the Orbost one that David Hol | ands phot ographed back
in about 1980, thereabouts, yes.
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1 So on your understandi ng what kind of records are these,

2 records of what ?---They are just sightings, as far as |
3 am aware these would be sightings of the birds.

4 And taking into account those answers you have given about

5 the age of the records, the nature of the records, and
6 taking into account what Dr Bilney reported about his

7 record and the 8 mnutes that he observed the kite, how
8 significant, if at all, Dr Debus, in your opinion is

9 that sighting by Dr Bilney?---Well, it's one of the few
10 in recent years in East d ppsland, and the information
11 with Dr Bilney's sighting was descriptive of foraging
12 behavi our which woul d suggest a kite resident in the

13 area during the breeding season, if | recall the date
14 of that record, yes. So there's likely to be a sparse
15 breedi ng popul ation in East G ppsl and.

16 | f Your Honour pleases, | have no further questions.

17 H S HONOUR: Dr Debus, in your report you refer to these

18 birds as | think "apparently mgratory in

19 Victoria"?---Yes.
20 Does that nean that they fly to northern Australia, or does
21 it mean mgratory in Victoria, what does that

22 nmean?---1t appears that nost of them probably | eave

23 Victoria for the winter and mgrate north. There have
24 been no band recoveries that | am aware of, but there's
25 a corresponding influx into the tropics in the dry

26 season.

27 Yes?---S0 it looks like there's sonme fairly continent-w de

28 novenent happeni ng.

29 Yes. So does that nean that when | | ook at the plan and |

30 see sightings along the River Murray, it's possible
31 that in fact they are sighted as they mgrate rather
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t han being resident there?---I1f | recall the analysis |
did of those records, or sonme of themthat existed at
the tinme, in Victoria as a whole there was a genera
absence in the autum and winter, but one of the few
areas that - the occasional autum/w nter record was in
that area, was sort of inland and north. And t he same
pattern repeats in New South Wl es. There's a retreat
fromthe south and inland, and tablel ands generally,
and the north coast there's a few stay, Your Honour,
north coast of New South Wl es. So | think the nore
climatically sort of mld the part of the country or
state, the nore likely you mght get a few birds stil
there in autum and w nter. But there's a definite
decl i ne in abundance throughout Victoria in wnter, as
in southern New South Wl es.

Yes, thank you. Is there anything arising out of that,

Ms Mortinmer?

M5 MORTI MER: I f Your Honour pleases, no. But | had
neglected to ask Dr Debus to identify the kite, so if |
m ght have | eave to do that.

H S HONOUR: Yes.

M5 MORTI MER. Dr Debus, can you | ook at that picture, please,
inthe top left-hand corner, and tell H s Honour what
that bird is, please?---Wll, that bird - there's no
guestion about that being a square tailed kite. | t
has all the characteristics of the kite, including the
sort of white cap on the head and the pale wi ndows in
the wi ngs and the banded wingtips and so on, and it's
general shape and long tail and so on, it's definitely
a square tailed kite, there's no question about it.

I f Your Honour pleases.

. VTS CN: PN 12/ 3/ 10 640 DEBUS XN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

H S HONOUR: M \al | er.
<CRGOSS- EXAM NED BY MR WALLER:

Dr Debus, you have never actually visited Brown Muntain,
have you?---1 haven't, no.

In fact you have never actually observed the square tailed
kite in Victoria, have you?---Not in Victoria.

You have got no personal experience of threats to the square
tailed kite in Victoria?---Not in Victoria.

No. So your experience and research relating to the square
tailed kite has focused on the presence of the square
tailed kite in New South Wal es, hasn't it?---Yes,
that's true. And if you want ne to el aborate on
where, it's immediately over the border in the Eden and
Bonbal a ar ea.

Yes. You woul d agree that the species has a diverse habitat
range?---Yes, a range fromcoastal forest to sort of
inland riverine woodl and, yes.

And it hunts primarily over open forest, woodl ands and Mall ee
communi ti es?---And heat hl and, yes, and coastal heath,
yes - - -

It's not - sorry?---Woded and | ow heath, yes.

And it's not primarily old growh forest-dependent, is
it?---Not in the sense of its prey or it requiring
hollow trees or old trees, but mature trees. But they
don't have to be old growth in that sense.

Yes. But you would agree that it appears to prefer a
| andscape that m ght be described as structurally
di verse?---That's true, yes, yes. Structurally
di verse, yes.

Could I show you a docunent, with a copy for H s Honour,
per haps a couple of copies for H's Honour and for our
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| earned friends. Dr Debus, do you recognise this
docunent ?---1 do, yes. | amfamliar with that.

And do you know where this cones fronP---1t's fromthe Action
Plan for Australian Birds 2000 by Stephen Garnett and
Gabriel Crow ey?---Yes.

And your work is cited in various places in this short
summary, isn't it?---1t is, that's true, yes.

And if | could take you to the heading, the box, | should
say, item 4, "Conservation status, |east concern”, do
you see that?---1 do, yes.

Do you accept that the square tailed kite's conservation
status at the Federal |evel has been assessed as of

| east concern?---The category is "lower risk, |east

concern", yes, that's correct. It's lower risk than
say vul nerable, which is the next category up. So
yes, that's nationally, yes, "lower risk, |east
concern"

And this is according to the 1UCN, or International Union of
Conservation of Nature Cassifications?---That's
correct, yes.

And that particular classification is the | owest
classification that's avail able?---That's true, yes.
| correct nyself - near threatened is the next one up.

And then vul nerabl e?---Yes, that's correct, yes.

H S HONOUR: Near threatened?---Well, that's between | east
concern and vul nerabl e.

| am just checking the term Yes, thank you?--- Near
t hr eat ened, yes.

MR WALLER: So after "least concern”, then an animal woul d
simply fall off the scale and not be regarded as being
subject to classification on I UCN standards, is that
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it?---1 think that's correct. What "l east concern”
nmeans, it was assessed and found to be of the |owest
risk, yes.

And so you accept that at a national |evel the species is
secure?---Yes, that's the current assessnment and a
subsequent publication, | think, as | pointed out in ny

report, a subsequent publication also predicts

nationally that to be holding until | think 2050.
Yes. If you | ook now at the section on ecology, item
9?--- Yes.

You will see that it describes the square tailed kite as
bei ng "a specialised predator of the canopy taking
smal|l birds and their eggs and nestlings as well as
i nsects." You woul d agree with that statenent?---Yes,
| do.

"I't hunts primarily over open forest, woodl ands and Ml l ee
communities that are rich in passerines as well as over
adj acent heaths and other |ow scrubby habitats and in
wooded pounds", you would agree with that
statenent ?---Yes, that's correct.

And your work, the work that you co-authored in 1989 is cited
in support of that proposition?---Mm.

Do you agree also, and | think you have already, that it
appears to prefer |andscapes that are structurally
di verse?---Yes, yes. The qualifier on that is of
course a lot of this informati on has cone from pl aces
i ke southern Queensland and so on, northern New South
Wal es, that are in the sub tropics so that prey is a
| ot nore abundant up there. But yes, as a general
rule it does |ike diverse habitats.

Dealing nore closely with its diet, you woul d agree that the
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square tailed kite nostly eats small birds, sone
insects, frogs and reptiles?---A few reptiles, perhaps
an occasional frog, but nostly birds, small birds, and
the contents of their nests. It's a specialist
predator of eggs and nestlings and so on, which it
finds in the tree canopy. It finds well hidden prey
in the tree canopy mainly.

Yes. But it can also find prey on the ground, can't
it?---They don't forage on the ground very much, they
don't conme to the ground nuch. They get nost of their
prey fromthe foliage canopy.

How woul d they be getting |lizards and snakes and
frogs?---Well, they don't take many snakes, but tree
frogs, the few frogs they have been found to eat have
been tree frogs, like tree-dwelling frogs. And
l'izards, there are sone lizards that are arboreal as
well, so even if they do get the occasional prey item
on the ground, the bulk of it comes fromthe foliage
canopy.

Yes. And inspects such as noths, ants, grasshoppers,
crickets and beetl es?---Beetles and noths and so on,
again tree canopy species, really.

Yes. They al so eat on ground vegetation occasionally, don't

t hey?---There are very few records of themcomng to

t he ground. They have occasionally been known to
bathe, | think in water on the ground, even then they
bathe in foliage noisture. But they are hardly ever

seen on the ground, and they don't scavenge.

Wul d you agree, though, that when it's said that they prefer
a structurally diverse | andscape that would include a
| andscape that may have been harvested in part, because
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So for

Yes.

Ther e'

Yes.

t hat woul d provi de access, visual access and al so

physi cal access to the bird in order to catch
prey?---Well, yes, they will use edges and so on and
gaps in the canopy, yes, | would agree that they do use
a variety of situations.

instance the |l oss of habitat by harvesting m ght be
of fset to sone extent by the creation of suitable
openings in fornerly extensive forest, which they could
t ake advantage of ?---To sone extent. | guess it
depends on the ratio of how nmuch is taken and how nuch
is left.

Goi ng back to the docunent | handed you, | see that
it's based, on the second page, on a bibliography that
i ncludes four works that you authored or co-authored,
and it also relies on comments received fromyou and
ot hers, do you see that?---Yes, | do, yes.

s nothing in that that you disagree with, that
statenent, that summary?---No, | guess the only thing |
would say is there's certainly been information
publ i shed since 2000 which has built up a bigger
picture of the kite's ecology, but at the nonent |
woul d see no reason to disagree with that summary,
except we could add sonme detail nowadays.

Your Honour, | tender that.

#HEXH BIT I - Action Plan for Australian Birds 00/ 00/ 2000,

relating to the square tailed kite.

MR WALLER: | would like to show you anot her paper, if |

m ght . Dr Debus?--- Yes.

Do you recogni se that paper?---1 do.

That's a paper that you co-authored with
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M Czechura?---That's correct, yes.

I n Septenber 19897?--- Yes.

And it was published in the Australian Bird Watcher in that
year?---That's correct, yes.

It's in fact one of the references you refer to in your CVin
your report to this court, isn't it?---That's correct,
yes.

And on page 81 of the article, in the introduction, you say
that - and this is towards the end of that paragraph -
"W review the literature on its biology and suppl enent
this with data from nmuseum speci nens, the RACQU Atl as of
Australian Birds, nest record schene, and birds of prey
wat ch schene, the bird observers' club unusual records
file, field notes fromcolleagues and our own field
experience"?---Yes.

That's an accurate sunmary of the sources you relied

on?---That is, yes.

Yes - I'msorry?---At the tinme, yes. It's, what, 20 years
out of date al nost now that paper, | think.
Yes?---Yes.

| want to take you to page 84, there's a heading "Cenera
habi ts and behaviour"?---That's correct.

You do say in the third paragraph that "The square tailed
kite seldom cones to the ground where it appears
awkwar d" ?--- M mr.

"Though it has been observed wal ki ng about, anting and
bat hi ng" ?- - - Yes.

St oppi ng there, what does anting nean?---It's a behavi our
where birds for sone reason, and haven't quite worked
out why, but it mght be an anti-parasite thing, they
will land on an ant nest and |let ants crawl over them
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and then they mght get ants in their bill and rub the
formc acid over their feathers as a sort of
i nsecticide or sonething.

Yes?---I1t doesn't nmean they are eating them it neans they

are using that as a plunage nai ntenance thing,

probabl y.

Yes, yes. And they can only do that by comng to the
ground, couldn't they?---That's true. | mean, | have
never said that they don't cone to the ground. They

occasional ly do, yes.

Yes. And it goes on to say "bathing", what do you
understand the bathing habits of the square tailed kite
to involve?---There was one incident, if | recall that
incident correctly, it was hot weather, a bird cane
down to | think a sprinkler or sonething that was in a
garden of a bush bl ock. It was bathing in water,
whi ch neant that, yes, it was on the ground getting wet
sonehow. | think it was a sprinkler or sonething.

And can it bathe in streans as well ?---There's no records of
t hat . What there has been is records of bathing in
wet foliage, getting wet in foliage in the early
norning when it's covered in dew.

It goes on to say "It occasionally forages on the ground, but
it's not a scavenger"?---Yes.

"I't may alight briefly but nmake little novenent while on the
ground", you would agree with that?---That was ny
co-aut hor, yes, he's seen that happen. | have never

seen one on the ground, but - - -

Yes.

H S HONOUR: How many tines have you seen it?---On the
ground?
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No, seen it? Wen you say you have never seen it on the
ground, how many tines have you actually seen
it?---Seen the kites? Many tines, | have |ost count
now, | have observed nests and so on a nunber of tines.

Does that nean hundreds or tens or - - - ?---Many tens,
anyway .

Yes?---You alnost invariably see themin flight, except when
t hey occasionally perch or when they are attending
nests.

MR WALLER:  You look for themin the air, don't you?---That's
true.

You don't | ook for themon the ground?---Well, you wouldn't
| ook for themon the ground because you woul d be very
unlikely to see themthere. | mean, you see ot her
raptors on the ground occasionally, but no, know ng the
habits of the bird, the ground is not one place | would
| ook for them that's for sure.

If you go to the section on page 85 headed "Distribution and
habi t at " ?- - - Yes.

In the second paragraph beginning "In southern Australia", it
says: "In southern Australia the square tailed kite
shows a cl ear preference for eucal ypt open forest and
woodl and. " You agree with that statenent?---Yes,
that's correct.

What does "open forest"” nean?---The botanical classification
of forest type refers to eucal ypt forest. "C osed
forest” would be rain forest with a continuous canopy,
like tree crowns touching. "Open forest" refers to
trees above a certain hei ght whose canopies are not
touching or barely touching, if | recall

So there are gaps between the trees?---Yes, that's - as you
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woul d see in a mature eucal ypt forest, as opposed to
rain forest. | mean, rain forest is a continuous
closed forest, a eucalypt forest is open forest because
it has sone space between the tree crowns.

H S HONOUR: Vell, M Waller, doesn't that logically raise
the question: is the forest that he has been shown in
t he photographs to be regarded as open forest or not?

MR WALLER: Yes, are you able to answer that?---According to
t he ecol ogical classifications, the forest | have been
shown, if the understorey is noist, like has rain
forest in anongst that, that would be called "tall open
forest”; it would be classified as "tall open forest",
| think, if there's a noist elenent in the understorey,
in the ground | ayer or shrub I ayer.

H S HONOUR: Al right.

MR WALLER: Could you go on to rate 86, and you will see
there's a heading "Diet", but inmediately above that
there's a sentence or two begi nning "However"?---Yes.

It says - | will go earlier than that, it says - talks
about "the square tailed kite nmay have suffered
consi derabl e habitat degradation and | oss"?---Yes.

It goes on to say "It's likely that the square tailed kite's
popul ati on has declined sonewhat in response to |oss of
habi tat and decline of food supplies. However, sone
kites di splaced from extensively cleared woodl ands of
t he sheep wheat belts in South Australia may have been
able to nove into coastal open forests and tall open
forests where openings in the canopy have been created
by logging and limted partial clearing. This is
suggested by the apparently increasing nunber of
sightings in such forests.™ And you refer to a
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separate work that you did on that particul ar

matter ?---Yes.

So you are drawing a distinction, aren't you, between

extensive clearing where you refer to the extensive

cl eared woodl ands of sheep wheat belts in South
Australia on the one hand, and logging and Iimted
partial clearing on the other hand, aren't you?---Yes,
that's true. And | guess in ny own perspective,
that's in New South Wales, | would have been thinking
of situations in New South Wal es where | have seen the
kites. It's alittle bit speculative | guess to
suggest that they may have noved into the forest, but
yes, | think it's reasonable to specul ate that they may
have been able to cope with limted - | think the key
is "limted clearing"” or depending on the size of the
openi ngs created in the canopy. Again it comes back
to the ratio of the size of the retained forest blocks

versus what's been - - -

I ndeed - - - ?---And perhaps the age of the forest

Yes.

regeneration as well .

| will just cone back to that in a nonment, but just to
deal with the issue of diet, you will see there that
you detail the diet, and you record in table 3 the
species that are recorded as prey for the square tailed

kite?---Yes.

You regard all of that as still an accurate statenent?---We

have a bit nore information, but that sort of profile
is generally pretty accurate. | nmean the quantified
material we have got in recent tinmes enphasises a bit
nore the sort of small birds, eggs, nestlings and so

on, but in general that's a pretty good I|ist. | nean,
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you can see just fromthe frequency of birds versus
everything el se, even there that birds rate pretty

hi ghl y.

And the text itself, four lines down fromthe heading "D et",

does speak about nost - "birds taken have an adult

wei ght of not nore than 100 granms, but nost are taken
as nestlings although the kite is capable of catching
birds surprised into flight fromthe forest canopy and
from ground vegetation."” So that suggests that the
kite is able to swoop down for its prey as well ?---Yes.
| have a bit of trouble with some of those earlier
references now. The nore | | ook back at the old
literature the nore I have to wonder how rmuch they were
correctly identifying the birds they were | ooking at.
But yes, there's a few birds there that could have been
taken fromthe ground, the quail and the pipet | think
are about the only ones that actually dwell on the
ground, and it's quite possible that they could

soneti mes swoop and take a bird off the ground. But ,

yes - - -

And then if you could go to page 96 of the document, the | ast

page in the section - this is the end of your section
headed "Di scussion", the |ast conplete paragraph before
acknow edgnents, it says: "The square tailed kite's
speci al i sed feeding ecol ogy apparently specific hunting
and breeding habitat requirenments at a | ow density
suggests that it may be sensitive to climatic change
and variation in food supply, and possibly threatened
by the habitat destruction that has occurred and is
continuing to occur. However, | oss of habitat may be

of fset to sone extent by the creation of suitable

. VTS CN: PN 12/ 3/ 10 651 DEBUS XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN N NNNDNNDNNDNEPR P P P P P P R R R
R O © 0 ~N © U0 b W N B O © ® N O O M W N B O

openings in fornerly extensive forest and the increase
in certain prey species such as mners in disturbed
areas" ?---Yes.

So that's an exanple, isn't it, where harvesting of tinber
m ght actually provide an opportunity for the kite to
find food?---Yes, and that seens to be happening in
sone areas. Again, it's a matter of scale, but yes, |
woul d have to agree that bell mners and noisy mners
have been increasing under certain habitat managenent
reginmes, and the kites certainly prey on them

And you noticed that in particular in your study in New South
Wales - was it Eden?---Yes, nost of the information
have on feeding on mners and so on cones fromthe
north coast, but we have in the Eden study, in one of
t he Eden studies or maybe both, we noticed that bell
m ners were increasing and certainly around coast al
cities, around the sort of green fringe of coastal
cities you get a lot of noisy mners and the kites prey
on those as well.

Yes. Your Honour, | seek to tender that docunent.

H S HONOUR: Yes.

#EXH BIT J - Article fromthe Australian Bird Watcher
00/ 00/ 1989: The square tailed kite.

MR WALLER:  Just before we | eave the docunent, Dr Debus,
could I ask you to |l ook at page 92, see that?---Yes.

"Square tailed kites" - in the first full paragraph on the
page - "square tailed kites apparently have traditional
nesting territories to which they return in successive
years" ?---Yes.
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"Renovating a previous season's nest or building a new one
near by, sonetines in the sane tree"?---Correct.

"One nesting territory was used for 10 years and anot her was
used for about 15 years"?---Yes.

They build the nests in the breeding season, don't
they?---That's correct, and they will sometinmes rebuild
the previous year's nest if it still exists, or they
will build a new one if need be.

And the breeding season is spring/sumer, is it?---That's
correct, yes.

Yes. So Novenber woul d be sort of prinme breeding

season?---That's correct, that's probably about the

time they would have chicks in the nest, | would
i magi ne.
Yes. So if you saw a square tailed kite near a nest, you

woul d expect to see it wth sticks or foliage or
sonmething returning to the nest to build it up?---Mst
of the building is done before the eggs are laid, but
they will continue to renovate nests. But the other
thing is that they can also range a long way fromthe
nest when they are foraging, they could be seen 5 ks
fromthe nest perhaps - - -

| ndeed. But if for argunment's sake the nest was very close
by where Dr Bilney sighted the kite in Novenber, you
woul d expect that it m ght be carrying sticks or other
foliage to the nest?---Yes, possibly. By Novenber
there could still be some nest naintenance happeni ng,
in fact they would be bringing foliage to |ine the nest
while the chicks are in the nest if one was nearby, but
when they have got chicks in the nests nost of the
flights would probably be foraging flights and they
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woul d be carrying sonmething so small you probably
woul dn't see it in the kite's foot if it was a little
bird or sonething, a small bird.

But you would see it if it were a stick?---Yes, yes.

And no suggestion fromDr Bilney that he saw anythi ng being
carried by the kite, was there?---Wll, in one of the
reports - | mean, that's correct. But in one of the
reports it | ooked like it was foragi ng behaviour, and -
yes, that's right.

W will cone to that. But you would agree that there's a
statenment in the next paragraph that one nest took
about three weeks to build and sticks are added during
t he i ncubation period?---Yes.

"Both sexes build, collecting material in flight by breaking
dry sticks fromtrees, the nest is lined with green
| eaves which are renewed al nost daily throughout the
cycle in the early norning"?---That's correct, yes, in
the early norning, yes.

The behaviour that Dr Bil ney observed you say is consistent
with foraging?---There was one of Dr Bilney's reports
was of a bird doing sonme pretty typical foraging
behavi our, it m ght have been searching the canopy, |
think circling, or sonething |ike that, yes.

In the air for 8 mnutes?---Yes, yes.

Transecting the area?---That sounds |like a hunting flight,
yes. They either do a long searching transect or a
circum

Yes. Now, what Dr Bilney says in his report says "The kite
appeared to be foraging, was covering an area of forest
several hundred netres in size, and was observed
gliding over the area for 8 m nutes"?---Yes.
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Now, he observed that bird froma coupe that had recently

it

Now,

been | ogged. It's possible, isn't it, that the bird
was interested also in the area at the edge of what had
been | ogged?---The edge, possibly, yes. And t he ot her
thing is, of course, it would be nore visible froma

| ogged coupe because the sky's nuch nore open and so
on, you would be nuch nore able to see a kite if you
are standing in a | ogged coupe. And | have had that
experience, Yyes.

provi des visual access for the observer, but it also
provi des good visual access for the bird, doesn't
it?---Yes, and it may well be using the edge, that's
true, yes.

t hi nk you have said in your report that you would
expect the square tailed kite's conservation status in
Victoria to decline in certain circunstances. You
have identified the kite's conservation status in
Victoria as "vulnerable", is that right?---That's the
DSE - the advisory list classification, yes, that's

correct.

And that's not the nost threatened of the categories, is

it?---No, it's not.

The nost threatened category | think is "extinct"?---Yes.

And then could you tell us what they are going down the

Yes.

scale?---If Victoria uses the I UCN categories, the next
| evel would be "critically endangered”, which neans
it's about to nove into the "extinct" category, and
above that woul d be "endangered", which is also at risk
of extinction, and then "vul nerable" is the next
category up after "endangered".

And in your report, | think at paragraph 7A, you say
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that the conservation status in Victoria for the kite
is likely to, or you woul d expect it to decline in two
circunstances, "first if there is substantial habitat

| oss to coastal devel opnent”, do you see that ?--- Yes,
yes, | did wite that.

Now, that neans effectively clear felling and I think you are
tal ki ng about levelling |arge swathes of land to all ow
for urban devel opnent, aren't you?---Yes, that's on ny
experience on the north coast of New South Wl es,
that's what | had in mnd was, yes, replacing forest
wi th suburbia, basically.

Yes. We are not tal king about harvesting the forest, are
we?---Not in that sentence | wasn't, no.

And the second instance was "substantial |oss of woodl and
cover fromrural |ands through increased aridity or
salinity under climte change"?---Yes.

So you don't refer to harvesting as a factor that would
influence the kite's conservation status in paragraph
7A at that point, do you?---Not at that point, | don't,
no.

Your comment on threats that mght affect the kite in
Victoria - - -?---Yes, that's the next paragraph.

| think you go on to say in 7B that "areas subject to
extensive broad acre clear fell tinber harvesting,
where harvested areas approximate the kite's hone
range, or destroy kite nest sites"?---Yes.

That woul d present a threat, is that right?---Yes, | would
agree with that.

Now, let's be clear. The kite's hone range is 5,000 to
10, 000 hectares?---Yes, potentially. No one's
actually managed to neter it yet, but we have observed
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Ri ght .

So 50

Yes, |

t hem foragi ng over those sorts of distances that could
add up to that, yes.

And what's that in square kilonetres?---It's 50 to
100, which neans an area up to - well, 100 square
kilonetres is 10 by 10; 50 would be - - -
to 100 square kilometres equates to 5,000 to 10, 000
hectares?---Yes, yes, just add two zeros to the - - -

see. So the extensive broad acre clear felled tinber
harvesting that you would consider to be a threat would
i nvol ve harvesting areas between 5 to 10, 000 hectares
in size?---Well, there would be a threshold above which
the territory wouldn't be viable, you needn't
necessarily have to clear the whole lot to nmake the
territory non viable if it wouldn't support the kite's
food and so on, you wouldn't have to clear the whole

| ot . There woul d be sone threshold val ue of habitat
remai ni ng that woul d possibly mean the kites can't live

t her e.

But the particular threat that you had in m nd was one where

there was extensive broad acre clear felled tinber
harvesting where the areas, if they don't equate to,
t hey approxi mate the home range?---Yes, | wote that,

yes.

Now, you are aware, are you, that the harvesting in the

coupes in Brown Mountain which we are concerned with
consist in total of 81 hectares?---1 renenber reading
that, | think - | amnot sure whether | nentioned it
specifically in ny report, but |I renenber reading that,

yes.

And that would be less than 1 per cent of the total range,

hone range of the kite, assum ng a hone range of 10, 000
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hectares?---Yes, well, depending on forest

productivity, it mght be half that area that they

require, so it mght be 1 or 2 per cent. | think
remenber saying that sonmewhere in the report. In
context, | think the area surrounding there, | did a

cal cul ati on el sewhere in ny report.

Yes?---Were if you take those coupes and the other ones
around them that are scheduled to be |ogged, that could
add up to a higher proportion of the kite's territory.

Yes, we wll cone to that ?---Ckay.

Your experience in New South Wales, and | think you deal with
this in paragraph 7A(ii), is that "Were there has been
ti mber harvesting in state forests involving snal
| oggi ng coupes of approxinmately 20 to 30 hectares each,
where they are | ogged on an alternate coupe
systent' ?- - - Yes.

"And dispersed in space and in tine, that the kite has
survived across the | ogging nosaic where there is
ext ensi ve unl ogged or mature forest remaining" ?---Yes,
| contrasted two situations in New South \Wal es.

Yes?---\Were in one case where there's been alternate coupe
| ogging and a lot of habitat tree retention and so on,
and gane reserves and so on, the kites have persisted,
and | contrasted that with another situation where the
coupes were conpletely levelled and there were no
reserves and habitat trees where the kites didn't
return again until the forest had regenerated.

Now, in the first case where there was logging in state
forest where there's an alternate coupe system and
| oggi ng coupes are snmall of about 20 to 30 hectares
each and dispersed in space and tinme, there there were
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sightings of the kite every year, weren't

there?---That's correct, yes.

So you woul d agree that there was no threat posed to the kite

by that sort of |ogging?---Well, there didn't appear to
be. W kept seeing them we never found a nest
because the kites just weren't nesting in the areas we
were surveying intensely, but we certainly saw t hem

every year up until the last year | was there, yes.

But you contrast that with the nore dramatic and extensive

Yes.

in

clear felling that occurs - and | amjust |ooking for
where you deal with that - but you say in that case a
kite wasn't seen again until sonme 10 or 20 years - -
-?---1t was sone tinme between 25 and 30. The | ast
survey we did was at the 25 year point, and then the
next survey was the 30 year point, and in that interval
the kites appeared over that study area, by which tine
the foraging, we only saw them foragi ng, but by that
time the forest was 30 year regrowth

So in that case they do recover, but they take a | ot

| onger to do so?---Yes, and that was a matter of scale
and habitat retention on the |ogged coupe site. |In the
fornmer situation that we were tal king about where the
kites persisted, there was | think about a 30 per cent
basal area retention, or sonething, in the |ogged plots
for seed trees and habitat trees, and there were gully
reserves and so on, and that was the opposite to what
happened in the situation where they didn't appear over
the | ogging nosaic until that 30 year period.

t hat second situation, what, there were no - - -

?---No, it was just clear felled | ogging throughout the

coupe wth maybe the odd seed tree, but that was about
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it. No old trees retained.

No buffer zone?---No gully reserves and so on, yes, it was
just the whol e coupe, pretty much, except for seed -
the odd seed tree, | think.

Now, if | could take you to paragraph 15 of your
report ?---Yes.

You were asked there, taking into account answers you have
al ready given, you were asked "Wuld the | ogging of any
or all of the four Brown Muuntain forestry coupes have
any inpact on the square tailed kite as a
speci es" ?- - - Yes.

"The | ocal popul ation or individual nmenbers of the species,
and if so can you estinmate what the |evel of inpact
will be." And you have relied in answering that
question on Exhibit VEB 8, which is a map that
Ms Bl eyer provided you with, is that right?---That's
correct, yes.

You weren't provided with any other maps?---1 was able to
read that map at different scales on the screen.

There were other - there was another map or two that |
was given electronically that | didn't print off partly
because | had printing problens at work at the tine
that - | used that exhibit and a couple of the other
maps on screen to estinmate the context, the present and
future | oggi ng context of those coupes, and that's how
| arrived at that figure of "there may be 10 to 20 per
cent of a kite's honme range affected by the tine the
harvesting schedule is conpleted in that area".

Per haps just so we can understand exactly what you did, and
then I will ask you sonme further questions. So you
have taken the map provided by Ms Bl eyer ?--- Yes.
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You have been able to access it perhaps at a higher - a
| arger scale?---Yes, that's correct.
You then - going to the text of your docunent - you have
wor ked out that the four relevant coupes fall within a

radius of less than 2 kilonetres, or approximately 10

square kilonetres, is that right?---Yes, | have said
t hat .

Yes. Now, how many hectares woul d that be?---A coupl e of
t housand, | think, if you add a couple of zeros - no,

100, I'msorry. Sorry, which figure are we talking
about, the 10 square?

| amtrying to work out the radius that you are dealing with
now where you take a radius of less than 2 kil onetres
or approximately 10 square kil onmetres, and you then say
that's 10 to 20 per cent of the kite's hone range. So
we are now talking in total of how many hectares in
t hat exercise?---The 10 square kilonetres woul d add up
to 1,000 hectares.

It's about 500 to 1,000, is it?---1I"msorry, | have |lost the
train of calculation for a second there. The 2
kilonetres radius - - -

H S HONOUR: Should it be 2 kilonetres of approximtely 10
square kilonetres, or do you nean - - -?---Pi r
squared, if it's less - a bit under 2, squared - - -

MR WALLER:  You woul d be taking - you have got a
radi us?---Yes, that would cone to 12, if you did pi r
squared - - -

Pi r squared?---1f you did pi r squared that would cone to
12, if it's a bit under 2 kilonmetres then it would be
| ess than 12, which is why | estimated 10.

About 107---10 square kil onetres, yes.
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So you have plotted a point roughly in the mddle of the
coupes, and then you have radi ated out of that 2
kil onetres?---Yes.

And you have nmade a circle, as it were?---Yes.

And you then say that if you are | ooking at that circle, you
say that would constitute about 10 to 20 per cent of
t he honme range?---Yes.

In that circle, and you have said there that of that area the
four coupes collectively total 81 hectares?---Yes.

That's 1 to 2 per cent of a kite's honme range, which is
precisely what you said you'd said earlier in your
report ?---Yes.

And the bal ance, that would be the 98 per cent, or
what ever ?- - - Yes.

You say you split approximtely evenly between reserves or
protected zones and areas scheduled to be clear felled

harvested over the next 5 years?---Yes.

Ri ght . And you have taken all of that information fromthe
pl an provided to you by Ms Bleyer?---1t was taken from
a map that showed the proposed | oggi ng schedul e. I t

was either that Exhibit VEB 8 or another map on screen
that had col our coded - - -

Yes?---The | oggi ng pl an?---Yes.

And that's this map that's under the tinber rel ease
pl an?---That would be it, yes.

And it's dated 17 June 2009?---1 believe that to be the one |
was goi ng by, yes.

Yes. Now, you then take the exercise a step further, and
you say: "Expanding the radius out to 5
kil ometres"?---Yes.

So you are still starting - you plot your point in the mddle
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of the coupes, but you radiate 5 kil onetres?---Yes.

"To approxi mte the kite's hone range"?---Yes.

"The area scheduled to be clear fell harvested over the next
five years anmounts to about 50 per cent of the kite's
honme range" ?--- Yes.

And you say "cumnul atively the four Brown Muntain coupes and
surroundi ng coupes” - and by that you nean - -
-?---Yes, within the 5 - - -

Wthin that 5 kilonetre radius, if they are all harvested
then that would renove 50 per cent of the foraging
habitat and prey for one pair of kites?---Yes.

Yes. And you go on to say "That | oss could displace one
pair of kites"?---Yes.

"And tenporarily reduce the East G ppsland popul ati on by one
pair"?---Yes.

Your conclusion then is that "The inpact would be at the
| evel of individuals possibly the |ocal population but
not on the species as a whol e"?---Yes.

Now, | want to ask you to be shown the book of maps. Have
you seen this docunent before?---1 may have seen sone
of the maps on screen at different scales, and |I have
actually found it difficult to read themon screen if
they are the ones | |ooked at.

But you haven't actually seen this bound volunme?---1 haven't
seen this bound vol une, no.

| want to take you to map nunber 2, and you will see that's
descri bed as East G ppsland FNVA, Forest Managenent
Zones pre Novenber 20097?---Yes.

Now, are you aware, Dr Debus, that in Novenber 2009 a
significant quantity of new parks and reserves were
declared in this area?---1 think | had heard sonethi ng
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to that effect.

But you were not given any maps illustrating those areas?---1
think I have seen a map that does show sone park areas.

| am tal ki ng about new post Novenber 2009 areas?---1 don't
know what date they woul d have been, no, no, | haven't
knowi ngly been shown maps that identified new parks as
of Novenber.

And you didn't rely in preparing paragraph 15 of your answer
on any new maps show ng new parks and reserves, did
you, post Novenber 2009?---As far as | can recall the
maps that | | ooked at were probably of the same date as
that Exhibit VEB 8, whatever date that was.

Yes, June 20097?---Yes.

So if you look at map nunber 2, you will see Brown Mountain
is located by a star?---Yes, | see that.

And if you flick over to map nunber 3, you will see that
there are now sone pink areas which are surrounded by a
bl ack border, do you see that?---Yes, | see that, yes.

Now, those pink areas surrounded by a new border you will see
fromthe | egend are new parks and reserves 2009, and
you can see that - you would agree that they are quite
a substantial addition to the parks and reserve system
in East G ppsland?---Yes, | would agree there's sone
new areas there.

Yes. And | want now to show you a | arger scale at page 7.
You will see page 7 is focusing on the forest bl ock
840, and conpartnment 502, and you will see that four
coupes in question, 15, 19, 26 and 27, are highlighted
on that map, aren't they?---Yes, | can see that, yes.

And you wll see that they are to the west and to sone extent
the south and also a little to the east, surrounded
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|argely by a green area?---Yes, a green - - -

Descri bed as "general nmanagenent zone"?---Yes.

And that's an area which - | w thdraw that. If you could
now | ook at map nunbered page 8, you will see that
after Novenber 2009, significantly greater anmounts of
reserve appear in the immediate vicinity of the coupes,
don't they?---Yes, | see that, yes.

Now, both to the east and the west, do you see that?---Yes,
in the square | abelled 501 and 502.

Yes?---They are new areas.

Yes. So to replicate the exercise that you did, utilising
the scale that you see in the box at the right, there's
a scale up to 5 kilonetres?---Yes, | see that, yes.

Plotting a point in the mddle, say, of coupes 15 and
19?---M .

And radiating 5 kilonmetres out to create a circle, you would
agree, wouldn't you, that post Novenber 2009 there is a
great deal nore reserve than was the case in June
2009?---Yes, | would agree with that. | guess to work
out the benefit for the kite you m ght need to consider
habitat quality as well, because the kites like
productive forests, in ny experience in New South Wl es
the places to see the kites are in the productive sort
of forests, so national parks need not necessarily
equal good kite habitat. But yes, | nmean | agree that
there's nore - - -

Can | ask you to look at - - - ?---Reserve.

Page 117---Yes, page 11

That's a larger scale, but it also indicates the |ogging
hi story?---R ght, yes.

So you will see that the darker the blue, the nore recent the
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| oggi ng?---That's correct, yes.

Wul d you agree that that represents sonething that could be
described as a nosaic in the way you have used it in
your article?---Yes, there's a patchwork of | ogging of
di fferent ages, some's since 2000 and sone's in the
'90s, sone's in the '80s and so on.

So if you were to plot - and there probably isn't enough room
on the page - but if you used the entire page as
providing probably less than a 5 kil onetre radi us but
probably sonmething like a 4 kilonetre radius fromthe
m ddl e of coupe 15 and 19, and you were anal ysing the
threat to the kite, would you cause - would you be
mai nt ai ni ng the opinion in paragraph 15 of your report,
or would you be revising it based on this information |
have just shown you?---About the inpact of probably one
pair?

Yes?---1 guess it depends how nmuch of that area, of that
radius is actually less than 30 years old regeneration
at any given point in tine. But taking into account
the different ages and so on, it's - well, the |ogging
is dispersed in space and tinme, so there would be |ess
i mpact on the kites than if it was all clear felled at
once or if it was all at |east younger than say 30
years anyway.

And then if you were to take into account also the darker
pi nk?- - - Yes.

Whi ch have no | ogging history?---Yes.

That woul d provide a significant inprovenent for the kite's
foraging activities?---Vell, it may do if the habitat
is of equivalent quality. | amnot sure, | don't know
anyt hi ng about site productivity and so on, but it's
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Coul d

quite possible that it mght be on the steeper or
rugged country or less fertile country and so on. So
| ooking at a map doesn't really tell me whether it's
equivalent in value for the kites - - -

| ask you to ook at map 12. This map provides nore
information in relation to contour topography and

hydr ol ogy?- - - Yes.

Are you able to give a nore considered answer now?---\Vell, if

the pink is the new parks and reserves, it appears to
be on the steep country, and the green is in the area
of the coupes we are considering, it's on the gentler
country, and so on. That's probably fairly indicative
of site productivity, | would think, that the reserves
have sort of got the rough country and the forests have

got the productive country.

You woul d agree, though, that to the west of coupe 19 -

Yes.

sorry, the east, | should say, of coupe 19, that is not
as rugged country as to the west?---Yes, | would agree
it's not as rugged.

It approximates the sort of country that the coupes
lie in?---The coupes thenselves are in fairly gentle

| ooki ng country, but there are patches within that
reserve that look simlarly gentle, and there's sone
steeper ridges and knolls as well, but there are sone

areas that are fairly gentle, yes.

So what | am suggesting to you, Dr Debus, is that your

opi ni on expressed in paragraph 15 of your report,
nanely, that the activity you there describe m ght

di spl ace one pair of kites and tenporarily reduce the
East G ppsl and popul ation by one pair, may well no

| onger apply in light of the new information | have
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Yes.

just shown you?---Well, | would have to agree that that
may no | onger apply given the reservation status of

sone of the adjoining |and, yes.

H S HONOUR: Well, if you |look at the scale on map 12, and

No.

you accept that one of the kites that Dr Bil ney saw was
foragi ng al ong what's been call ed Brown Muntain Creek,
that's the creek between coupes 15 and 19, in the

m ddl e of the valley there, it's still quite possible,
isit not, that the kite's nest is in reserved country,
we don't know where the kite's nesting?---There's no
indication as to where it m ght be. There's a
reasonabl e chance it mght be in a fairly gentle
val l ey, but just looking at the map there's no way of
predicting where it would be. You woul d need nore
observations of plotting flight paths and seeing where
t hey converge. If the bird is carrying material you
could eventually triangulate to a nest, but there's

nothing to indicate where it mght be at the nonent.

MR WALLER: And looking in the detail we have been at these

Yes.

four coupes, you will see that they are not entirely
contiguous, are they? It's simlar to the alternate
coupe description that you provided for New South

Wal es?---Yes, they are dispersed, nostly dispersed in
space.

And having regard to the logging history that I showed
you, logging in the area, harvesting in the area you
woul d agree is also dispersed in tinme?---That's

correct, yes.

Now, with the benefit of all of this information, some of
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which | accept you may not have seen before today,
woul d you agree that - and | am now | ooki ng at your
answer to 15B, where you say "I would expect the kite
popul ation to recover fromthat inpact", that's the

i npact you'd earlier described, "as the forest
structure and bird popul ati ons recover. Based on
experience near Eden in New South Wales in alternate
coupe logging with no retention of habitat trees or
gully reserves, recovery of bird population is likely
to take about 22 years, with kites likely to recover
over a simlar tineframe as they feed on birds. I n
that study kites were first seen over the |ogging
nosai c after 30 years, however in the adjoining study
area where alternate coupes were |eft unlogged, and
habitat trees and gully reserves were retained, kites
wer e observed over the | ogging nosaic throughout the
study from pre |oggi ng survey through every subsequent
year, annually or near annually at first, until 21
years after |ogging", based on your persona

observations?---That's correct, yes.

want to suggest to you, with the information you now know,

the situation likely to occur in Browmn Muntain would
replicate or closely replicate what occurred in the

adj oi ning study area reviewed by Kavanagh and others in
20037?---Yes, that's correct. It would probably nove
in that direction. | would think the | andscape and so
on woul d probably nore resenbl e what we have been

seeing the kites over.

And in terns of habitat trees and gully reserves being

retained, you are aware, aren't you, from your

instructions that the prescriptions that would apply in
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Yes.

t hese coupes to be logged in Brown Muntain involve the
retention of habitat trees and the inposition of
buffers streamside to 100 netres each side?---Yes, |
was aware that that was the case, and | said in ny
report that that would probably noderate the effect of
| oggi ng.

In your answer to 15C, over the page, you did say
"Based on" - again of course this is all predicated on
your earlier opinion which |I accept without criticism -
was perhaps based on a map that wasn't conplete, but
"Based on ny participation”, you say, "in the two bird
studies in |l ogged and regenerating forest near Eden, |
woul d say that although hollows are irrelevant to the
kite, the retention of stream side reserves and | arge

trees and the protection of habitat trees fromfire and

di sturbance will noderate the inpact of |ogging." You
go on to say: "However, under the Victorian system of
| oggi ng, coupes could still be aggregated in 120

hectare bl ocks of |ogged forest rather than a finer
nosai ¢ of | ogged and unl ogged coupes, hence the inpact
on the kite could be expected to sit sonewhere between

the two studi es"?---Yes.

Now, you have already answered ny question about perhaps

revising, as you have, that opinion, but just to | ook
at your statenent about aggregation, first of all you
accept that the four coupes in question are not

aggregated to 120 hectares but 81 hectares?---Yes, yes.

And do you accept also that the reference to 12 square

kil onetres should be 1.2 square kilonetres?---1 haven't
got a pen on ne. Yes, that's a mscalculation - - -

By a factor of 107?---Yes. That's a silly m stake, yes, |
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apol ogi se for that. It's - - -

Now, you were then asked sonme questions about the forest
managenent plan, and you are aware that under the
forest managenent plan there's a statenment concerning
diurnal raptors including the square tailed kite, which
is all predicated on there being a nest site
det ect ed?- - - Yes.

It doesn't deal with foraging activity, does it?---1It
doesn't, it's all about nest sites, it appears to be,
yes.

And if a nest site is located in a coupe, then the neasures
that have to be inplenented are the establishnent of a
speci al managenent site with a 250 netre radius around
the site, but that won't - and that applies during the
breedi ng season, doesn't it?---The - - -

The 250 netre radius?---That's correct, it does.

But in the non breeding season, it is reduced to 100
metres?---Yes.

And harvesting and other road construction is permtted
provided a 100 netre radius is observed?---Yes.

Yes. Now, | want to ask you some questions now about the
precautionary principle. You have been asked what
your understanding is, and you drew your understandi ng,
did you, fromthe Victorian - the VicForests - | think
it's actually the Victorian code of practice?---Yes, |
did read that, yes, | read that.

| think it's formal title is the Code of Practice for Tinber
Producti on 2007?---Yes, | read that docunent.

Was that a docunment that was provided to you by
Ms Bleyer?---It was, yes.

And you were able to |locate within that docunent a gl ossary
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with the definition of precautionary
principle?---That's correct. | found a definition of

what the code of practice neans, yes.

And you have paraphrased it, but your paraphrasing includes

as an el enent the assessnent of risks or consequences

of various options, doesn't it?---Yes.

That's right. In applying the precautionary principle in

Yes.

answering questions 19 and 20, you relied, didn't you,
on the matters that you'd earlier answered, in
particular the matter you di scussed in question 15?---1
woul d agree, yes.

So if you were to be asked this question again, in
light of your revision to that answer, you would |ikely
have to revise your answer to these questions as well,
woul dn't you?---1 would have to noderate ny concl usions
in the light of the new reserves and so on, given -
wel |, assumng that the habitat quality is sort of
equivalent or it's high quality type habitat in sonme of

the reserve there.

And in considering the application of the precautionary

principle, as you were asked, you did not take into
account any risks or consequences other than those
directly affecting the kite, is that right?---Yes. M/
under st andi ng of that sentence, when | said "Assessing
the risks or consequences", inplicit in ny

under standi ng was that the risks were to the

envi ronment and the consequences of the various
options, | had in mnd it was referring to forest
managenent options. So that was the context that |
was readi ng that statenent in. | assuned that the

risks referred to risks to the environnent, and that
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the options referred to forest nmanagenent options,
whi ch m ght include the |ogging reginme or the other
aspects of the nmanagenent reginme in forests.

Yes. Could I ask that you be shown volune 1 of the agreed
book. And if you could go to page 106, please?---106
is the title page - - -

That's the docunent you were given?---Yes.

And now if you would go to page 1857?---Yes.

That's the definition of "precautionary principle" at the top
that you found?---That's probably the paragraph I would
have used.

| just want you to have a look at that, read it to yourself,
pl ease, just for a nonent ?---Yes.

You will see there's a reference there to "serious or
irreversible damage to the environnent"?---Yes.

And then there's separately reference to "properly assessing
t he risk-wei ghted consequences of various
options"?---Yes.

Now, dealing first wth the | anguage of "serious or
irreversible damage", | suggest to you that in light of
the material that we have discussed and that you have
gi ven sone evidence about, including in particular the
new parks and reserves in the inmediate vicinity of the
coupes, the fact that the coupes are not contiguous but
arranged in a patchwork, the fact that the coupes in
size are about 20 to 30 hectares each and in total 81
hect ar es?- - - Yes.

The fact that the | ogging history shows that harvesting has
been di spl aced both in space and in tinme, having regard
to those matters and the fact that any harvesting in
the coupes will involve habitat retention and stream
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side buffers, that such harvesting would not present a
serious or irreversible damage to the kites in East

G ppsl and?---Well, over the long-termthe habitat is
going to regenerate, so | would assune if you take a

| ong-term perspective, it won't result in irreversible
damage. | guess we don't know where the nest site is,
t hough, so there's still a possible risk to a nest site
while it's unidentified.

Wul d you agree, turning now to the question of risk-weighted
consequences?- - - Yes.

You didn't understand that expression to involve any
exam nati on or assessnent of consequences other than
envi ronnent al consequences?---No, | assuned the focus
was environnental, actually, yes.

Yes. You accept, as you have seen, that tinber harvesting
has been occurring in the area surroundi ng the coupes
at least for the last 15 years?---Yes.

And do you accept that the precautionary principle is not
intended to elimnate all risks? That is to say a zero
risk precautionary standard is inappropriate?---Wll,
it's probably inpractical to achieve, | would suspect.

Yes. And you will see that the definition set out in the
code in fact uses the expression "wherever practical
avoi d" ?--- Yes.

So there's an el enent of practicality or practicability
that's built in, isn't there?---That's correct, yes.

Yes. And Dr Bilney | think said that finding a nest was
equi valent to finding a needle in a haystack. Wul d
you agree with that description?---Wth the kites in
that | andscape, yes, because it's pretty nuch reliant
on luck, I think, or alot of searching and a | ot of
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wat chi ng the kites. That's true, | nean, it's quite
difficult to find a nest.

Wul d you agree that in applying the precautionary principle,
measures shoul d be adopted that are proportionate to
the potential threat?---That woul d be reasonable, |
woul d agree that woul d be a reasonabl e approach.

Yes. So you woul d agree you have got to strike a bal ance
between the strictness, if you like, of the nmeasures,

t he precautionary neasures?---Yes.

And the seriousness of the potential threat?---Yes, | agree.
And just as an exanple in what we are tal ki ng about,
for instance there could be provision to do sonething
if a kite nest happened to be found during |ogging, you
woul d perhaps expect that it m ght have a buffer zone
put around it or sonething.

| ndeed. And that would be - you would say that would be the
effect, would you say, of the forest managenent plan
which says that if a nest is found you have got to set
up a buffer around it?---Yes. The only qualifier is
of course the ability of the contractors or whatever to
identify the kite and perhaps their notivation to
record it, that's the thing

Yes. Your Honour, | have no further questions.

<RE- EXAM NED BY MS MORTI MER

Dr Debus, that |ast answer that you gave to ny |earned
friend, the ability for contractors to identify a
kite?---Yes.

And their notivation to report it?---Yes.

Have you had any experience in dealing with | ogging
contractors?---Limted experience dealing with them
directly, but | find that other than raptor specialists
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or wood bird watchers, that nost people are pretty poor
at identifying raptors, or at least identifying themto
speci es.

And what did you nean by their notivation?---In the contacts
that | have had wth [ogging contractors, there is sort
of a bit of a standing joke that they would - they
woul d keep it quiet if they found sonething |ike that.

Now, can | ask you to go back to sonme matters you were asked
at the start of cross-exam nation. You were asked
about how much experience you had in Victoria and what
you have been doing in New South \Wal es?--- Yes.

And in answer to one of the questions fromny |earned friend
| think you said that a |lot of your work had been
i medi ately over the border in Eden?---That's correct,
yes.

Can you tell H's Honour whether there's any significant
differences in the floristics or the habitat in the
areas that you have been working and the area of Brown
Mount ai n?---Overall the photographs of the areas around
Brown Mountain appear quite simlar to some of the
areas | have been working in around the Eden area.

For instance, the grey gum appears to be the sane
species in sone of the gullies and so on, the nountain
grey gum and it's fairly variable habitat where |I have
been working in New South Wal es, but certainly there
are el enents that appear to be very simlar.

Now, you were asked sone questions about a docunent that was
then tendered as Exhibit I, the Commonweal th - |
wi thdraw that, the Action Plan For Australian
Bi rds?--- Yes.

Can | ask that Dr Debus be shown Exhibit 28, please, which is
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the Advisory List of the Threatened Vertebrate Fauna in
Victoria 2007. Now, Dr Debus, can you go to page 10
of that report, please. And you wll see towards the
bottomthere the listing for the square tailed
kite?---Yes.

And its classification as "vul nerabl e". See at the
top?---Yes, that's correct, yes.

Now, if you go to page 4, please, there's a definition of
"vul ner abl e" ?- - - Yes.

Wi ch essentially is that on the best available evidence it's
considered to be facing a high risk of extinction in
the wild, see that?---That's correct, yes.

So clearly the classification of the kite at a nati onal
level, and the classification of the kite at a
Victorian level, are different, do you agree with
that ?---Yes, that's correct.

Can you explain to H's Honour why that is?---1 imagine it's
nostly on the basis of the | ow population size in
Victoria, and the inference that it's probably declined
in large areas |ike the sheep wheat belt and so on, |ow
popul ati on and a significant popul ation decline in the
| ast few decades, | would think.

And in ternms of population sizes, that's a matter you dea
with in answer to 10B in your report, can | just ask
you to | ook at that. | think - - - ?---Yes, that's
correct. Probably fewer than 50 pairs in the state,
yes, in that paragraph, yes.

And how many in East G ppsland?---Just using the density of
dots on the map, in Victoria versus East G ppsl and,
it's probably about 10 per cent or about five pairs in
East G ppsl and, probably.
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And, Dr Debus, if the dots on the map don't actually

represent active pairs of kites, how reliable does it
make it using those records?---The initial estimte was
only a guess anyway. | nmean, it's a best estimate
really. And dots on a map don't tell you where nests
are, so you can't really infer the exact nunber of
pairs w thout being able to pinpoint nests, | guess.

But yes.

What's the best way of finding out where kites are and what

areas they are using?---Wll, the nethods | have used
to locate the kites thensel ves have been a series of
observations from | ookout points, from vantage points
over the forest canopy so you can see the birds
foraging and so on, like maybe get up in a forestry
fire tower or on sone sort of prom nence or | ookout,
and you can, depending on the habitat, |ike on inland
rivers you can find them by just wal ki ng al ong the
rivers and | ooking for nests because it's a pretty
sinple sort of habitat there. But in forests |ike you
have got in East G ppsland, you really need to be on
areas with a bit of a view of the sky and the canopy
and wait for them and then start plotting flight paths
if you are interested in finding where a nest m ght be,

and watching for them carrying anything.

And in terns of the conparison between estimating presence in

2010 fromrecords that stop in 2005 and what Dr Bil ney
said, what's the quality of those two kinds of records,
is there any difference in that quality?---1 am not
sure | understand the question. What you have got -
you have got a series of maps with dots on them and

t hen you have got know edge of where a couple of birds
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1 have either been seen foraging or an active nest. I

2 think that the higher quality information is where the
3 nest is or where the birds are foraging, | think that's
4 hi gh quality information.

5 In a tinber harvesting context in these coupes, what would

6 need to be done to try and identify where that nest

7 m ght be?---Well, it's sustained watching in areas

8 where the kites have al ready been seen, | woul d suggest
9 you woul d need to spend nore tine watching for them and
10 then getting bearings on their flight paths, watching
11 for whether they are carrying anything and in which

12 di rection. Triangulating if you have got vantage

13 poi nts around the area, you could triangulate on a map
14 where the flight paths converge, or sonething |ike

15 t hat .

16 |f these coupes were being harvested in New South Wl es, what
17 woul d need to occur?---As far as | am away now i n New
18 South Wales they have to delineate buffers and so on

19 around nests. They have already identified a nunber
20 of nests in New South Wales, | think there are about -
21 the last | knew there were about a dozen nests
22 identified in the state forest of the north coast.
23 How i s that done, Dr Debus, in a harvesting context?---1t was
24 mainly, as far as | can tell it was based on the |oca
25 know edge of the state forest personnel in the field.
26 They reported nests and started getting a database

27 goi ng. | think they had interested personnel that

28 took note of where the birds were. And | suspect

29 initially they mght have found a few nests by chance,
30 and then once they got a feel for where they were, they
31 were able to plot nore nests, | think, find them and
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pl ot them

Al right. Now, you were asked some questions about the
behavi our of the birds and where they m ght be found
and whet her they would cone on the ground and all those
sorts of things?---Yes.

And you were taken to a paper that you described as being 20
years ol d?--- Yes.

That was Exhibit J?---Yes.

What if any devel opnents have there been in the last 20 years
inrelation to the knowl edge of the square tailed
kite?---There's been several studies. They are all -
| think they are listed in ny report there on page 2 of
ny report, question 3. There's been a nunber of
papers fromthe '90s onwards, pretty nuch. But really
t he bul k of the new information has been fromthe |ate
'90s and the 2000s, there have been severa
observational studies of the birds at their nests,
quite sustai ned watchers collecting pellets and prey
remai ns fromunder nests that hadn't really been done
bef ore nuch. We have got a nuch better idea of what
they eat and in what sort of proportions and - - -

Any of that work been done in Victoria, Dr Debus?---No, it
was pretty much all done on the north coast of New
South Wales with a couple of studies in Queensl and.

Now, you were asked sone questions again | think based on
that article about the kind of food that a square
tailed kite would eat, and the range of birds, and I
think you said that the new data enphasises that snal
birds and nestlings - - -7?---Yes.

That rate pretty highly, | think were your words?---That's
correct, yes.
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1 Can you describe to H's Honour how the kites hunt in terns of
2 getting the nests and nestlings and what they do with

3 it?---Well, they soar | ow down over the tree canopy

4 searching, they spend a lot of tine on the wing and

5 just mnutely searching the tree canopy froma | ow

6 altitude, and when they see a food itemin the foliage

7 they seize it and fly off with it, and that can include
8 t he whol e nest. They can renove nests and so on and

9 extract - - -

10 And where do they take thenf---Well, during the breeding

11 season they would - if they didn't satisfy their own
12 hunger and eat them on the spot, they would take them
13 back to their own nests to feed the nestlings and to
14 feed the female that's attending the nest. | mean,
15 nostly the male hunts and the females are tied to the
16 nest when there's eggs and young ones. So yes, they
17 take it back to the nest.

18 And how nuch food do they need when they have got chicks on

19 the nest?---Well, the sort of rough figure would be

20 about 10 to 15 per cent of body weight, so you are

21 tal king about - of a bird that's 6 or 700 grans, you
22 m ght be tal king about 60 to 70 or so, maybe 100 grans
23 of food per kite per day. So - - -

24 And the chicks?---Wll, over their nest life they would
25 aver age about the same as an adult.

26 And what's the fledging success for a kite?---The few data

27 that we have got indicate |ess than one young per pair

28 per year on average because there's a few nest

29 failures. Sonme pairs fail, and the successful ones

30 usual Iy get one young one off, or maybe sonetines two,

31 so that on average it conmes back to about 0.7 young per
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pair per year.

And what's the juvenile nortality?---Well, again in birds of

prey, like eagles and so on, it's estimated at maybe 50
per cent in their first year after they becone

i ndependent . But it's high anyway, there's a high
attrition of young birds of prey in their first year

while they are gaining hunting skills and so on.

And bearing in mnd those answers, Dr Debus, and turning to

sone ot her questions you were asked about the extensive
honme range these birds have of 5 to 10,000 hectares,
why do they have such a | arge hone range?---Probably
because they need such a large area to support that
density of prey, because that sort of prey takes a | ot
of searching to find, they have to spend a |lot of tine
searching and cover a lot of ground to find it, and
they are taking many snall itens rather than, say, one
big itema day, they are taking many small itens, and
they are taking things that are well hidden in the
trees and it just takes a lot of tine and area to

sustain them

And in answer to sone questions by ny learned friend in

relation to the reserve systens, and how useful they
m ght be to the kite, and when you were taken to the
agreed book of maps, you gave an answer that you agree
they may be of use, but you would need to work - you
said "To work out the benefit for the kite you would
need to know whet her they were productive forests”.
What do you nean by "productive

forests"?---Ecologically productive in terns of high

densities of prey and so on. That was what | had in
m nd. And it also, as it happens in ny experience in
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New South Wales, is that that's also - that coincides
with the productive forest for |ogging. I f you want
to see a square tailed kite in the area that | am
famliar with themin, you go to the state forests

rat her than national parks because the state forests
are nore highly ecol ogically productive. And again |
have to qualify that by saying that they are also in
the taller forests on the north coast. It's sort of

70 year ol d-plus regrow h.

Dr Debus, can | ask you to go to - if Dr Debus could be shown

page 11 of the agreed maps. Have you still got that
bundl e of agreed maps there? That's it, the |arge book
of maps. Can you go to page 11, please, Dr Debus.

Now, you were asked sone questions about what you could
draw fromthe | ogging history that you see represented

on those maps?---Yes.

In terns of these coupes that have been | ogged being

productive in the way you have just described?--- Yes.

How | ong ago does the | ogging have to have occurred?---1

think they will - if | recall correctly the Eden study
area they were starting to forage over about 30 year

old regrowth, or getting close to that, between 25 and
30 years. By that stage it's getting tall enough and

So on to be attractive to them for foraging.

And if on looking at this map and based on what you know

about the nature of these coupes that are not | ogged,
are you able to conpare the quality of the habitat in
terns of food supply and nesting of the unl ogged coupes
with the | ogged coupes?---Not just by |ooking at the
colours on the map there. | amnot quite sure |

understood the question, but the forest type or the
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site productivity may well be simlar across the |ogged
and unl ogged coupes, but if | understand the question
the habitat quality for foraging would be fairly
restricted to the sort of 30 year old and ol der

regrow h. | think that's what you neant, was that
correct? That the younger age, |like say the 2000 to
2009, or the 1990 to 1999 would not be high quality
foragi ng habitat at that young age. | think that's
what you were trying to ask

And still on the maps - still on that map in fact, Dr Debus,
you were asked sone questions about the area to the
west of the |ogging area, and you gave sone - and about
the contours, and it was suggested to you that the area
to the west that is reserved may be a gentler slope.
What woul d you need to know about both the | ogging
history and the floristics of that area to know whet her
it was suitable for kites?---1t's probably nore about
bird densities and so on in them but the I ogging
history, | guess as far as |ogging history goes, |
woul d need to have an idea of the age, whether it was
25 to 30 year old regrowth or younger, and, yes -
sorry, the other part of the question?

What woul d you need to know about the floristics?---Wether
it was simlar forest type and so on, whether it
indicated simlar site productivity, meaning ecol ogi cal
site productivity.

| f Your Honour pleases, | have no further questions.

H S HONOUR: Yes, thank you. Thank you, Dr Debus, you are
excused?- - - Thank you very much.

<(THE W TNESS W THDREW
(Wtness excused.)
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M5 MORTI MER:  Your Honour, would this be a convenient tinme to
have a short break?

H S HONOUR: Yes, it would be.

(Short adjournnent).

H S HONOUR: Yes, Ms Mortiner.

M5 MORTI MER: |If Your Honour pleases. Your Honour, | am not
in a position to close the plaintiff's case as | stand
here now, and | need to explain to Your Honour why that
s so. And | have had sone discussions with ny
| earned friend, and what | am about to outline to Your
Honour is the subject of agreement from the defendant
in that sense.

H S HONOUR: Yes.

M5 MORTI MER:  Your Honour, there is one additional piece of
wi t ness evidence, and we will be providing an affidavit
to our learned friends over the weekend about that.
It's about GPS and the plotting of GPS coordinates on a
map that is already in evidence.

H S HONOUR: Yes.

M5 MORTI MER: And that evidence will be provided by affidavit
to our learned friends and to Your Honour on Monday.

There is required to be sworn a suppl enentary
affidavit of docunments on behalf of the plaintiff, and
that wll be done over the weekend, and those docunents
wi Il be produced to the defendant over the weekend.
There may be sonme matters arising fromthat on the
defendant's part, and ny learned friends will talk to
us about that first thing on Monday.

The third thing is there's one other issue
out st andi ng between the parties that | don't need to
troubl e Your Honour with in terns of subject matter,
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but we expect that will be resolved one way or the
ot her on Monday.

H S HONOUR: Yes.

M5 MORTI MER:  And then, Your Honour, the fourth thing is that
| need to regularise the agreed book of docunents and |
woul d appreciate, if Your Honour pleases, the
i ndul gence of having the weekend to ensure there are no
docunents - not controversial docunents, but things
t hat have not been picked up by nme that need to be
tendered as part of the plaintiff's case. For
exanpl e, ny instructor has sworn several affidavits
t hat have not been read as part of this proceeding, |
just want to make sure that all the docunents that have
been exhibited to that have either been picked up in
t he agreed book or | need to tender them separately.
And | really just need the weekend to do that.

H S HONOUR: Yes. | don't require you to formally tender
t he docunents in the agreed book, | take themto be
before the court.

M5 MORTI MER I f Your Honour pleases.

H S HONOUR: If you don't refer to themat any stage during
the case, it's unlikely that I will |look at them

M5 MORTI MER: | understand that, Your Honour.

H S HONOUR: But | hear what you say and of course that's a

sensi bl e course, to check where you are with your
docunent ati on.

M5 MORTI MER.  And, Your Honour, we just sinply seek |eave to
uplift Your Honour's copy of the agreed book to reduce
it by renoving the two duplicates of the managenent
pl an and nmaking sure there are no other duplications,
so that we prom se to reduce the size of it, Your
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Honour, not increase it.

H S HONOUR: Yes, | have actually marked ny book, so that
my - - -

M5 MORTI MER: We could tell Your Honour's associate the
pages, and Your Honour's associate could renove it, if
t hat was conveni ent.

H S HONOUR: Yes, | think that would be a better course.

M5 MORTI MER I f Your Honour pleases.

H S HONOUR: Yes. The reason | was a little slow com ng
on the bench after you had cone back in a little while
ago was that | have received an update in relation to
the position with the County Court, and the County
Court has a crimnal trial fixed for circuit hearing in
this court, and it's a matter that can't go to
Bai rnsdal e because of difficulties about enpanelling a
jury at that place. If we were not sitting, they
woul d have recommenced, or they would have commenced
here next week, but currently a jury has been requested
for the follow ng Monday, that's the 22nd. The matter
was the subject of at least one if not two
interlocutory appeals to the Court of Appeal, and it
has had a series of delays, and | accept that it's not
a matter that can go el sewhere easily, and our estimate
was originally 10 days - - -

M5 MORTIMER It was, Your Honour.

H S HONOUR: And | think that we are therefore in a
situation where the final addresses will probably have
to be heard el sewhere. And there are really on the
face of it two, perhaps three, choices: they are
Mel bourne, Bairnsdale, which in fact is closer to Brown
Mountain than Sale, or Morwell, which is a new court
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and is in effect the new regional court. Now, you
mght like to talk between yourselves as to which of
those is your preference. | nust say that for the
reasons | expressed the other day I would in the

ordi nary course have just continued sitting here, but
if we can't continue sitting here and we have to
relocate, then | will hear what each side says about
t hat process of relocation.

There's a sense in which, although the addresses
are very significant in this case for the reasons that
| have indicated, the whole of the evidence will have
been heard in Sale, and the public wll have had the
opportunity to go through that process with us. There
may be real reasons of convenience from counsel's point
of view in having the addresses heard in Ml bourne.

On the other hand, it nmay be that those notions of the
public interest and, in effect, the local interest of
both sets of clients, if | can put it that way, favour
one or other of the G ppsland | ocations.

M5 MORTI MER. | understand, Your Honour, yes.

H S HONOUR: | haven't nyself fornmed a concl uded vi ew about
these matters, and | think before | do |I should hear
from you. If you both arrived at an agreed position,
that is something that | amlikely to give sone rea
wei ght to.

M5 MORTIMER: Would it be convenient for us to deal with that
first thing on Monday, Your Honour ?

H S HONOUR: It would, yes.

M5 MORTI MER  |If Your Honour pleases.

H S HONOUR: | have sone other commtnents as a principal
judge in Mel bourne, that is principal judge of the
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conmmon | aw di vision, which nmean that fromthe court's
poi nt of view there are sone advantages to ne
returning, but I would not regard that as

determ nati ve. As | have said, if we could have kept
sitting here I would have kept sitting here, but if we
have got to nove, then | think it's a matter that
requires fresh consideration.

M5 MORTI MER I f Your Honour pleases.

H S HONOUR: Yes. Well, Ms Mortinmer, how |l ong do you
t hink you are going to need on Monday norning? Not
very | ong?

M5 MORTI MER.  No, Your Honour, not very long at all. Less
t han an hour . And we are commencing - nmay | enquire
what tinme Your Honour proposes to comrence on Monday?

H S HONOUR: Vell, at the noment we are |listed for 12, but
we could commence earlier if you asked ne to. | nust
say that it's inperative that we finish the evidence
next week.

M5 MORTI MER:  Your Honour, the parties would suggest 11 am
if that was convenient to Your Honour.

H S HONOUR: Yes, we will adjourn until 11 o'clock on
Monday .

ADJOURNED UNTIL 11.00 AV MONDAY 15 MARCH 2010
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