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M5 MORTI MER: |If Your Honour pleases, | call David Scotts.
H S HONOUR: Yes.
<DAVI D JOSEPH SCOITS, affirmed and exam ned:

M5 MORTI MER. Take a seat, M Scotts. See if you can turn
around a bit, thank you. Your full name is David
Joseph Scotts, is that right?---Yes.

And your address is 14 Qceanview Crescent, Enerald Beach, in
the state of New South Wal es?---40 Cceanvi ew.

407?- - - Yes.

And you are an ecol ogi st and a zool ogist, is that
ri ght ?---Yes.

Now, if Your Honour pleases, there's been a slight m x-up
with the exhibits, so that because this is an inportant
issue, the identification, | amgoing to take M Scotts
t hrough the identification orally, and | have di scussed
that with ny | earned friends.

H S HONOUR: Yes.

M5 MORTIMER. M Scotts, do you have a copy of your affidavit
t here?---Yes, | do.

Can | ask you to go to paragraph 3, please. And can | ask
you to look at this - just turn around and | ook at this
footage that you are going to see on the screen. I's
that the footage - would you like to see that
again?---No, that's fine.

Is that the footage that you are referring to in paragraph
3?---Yes, it is.

What is the animal that you see in that footage?---1t's a
| ong footed potoroo.

And how confident are you that it is a long footed
pot oroo?---100 per cent.

And what is it that nmakes you confident?---Well, it's the
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general - having worked on the aninmal very closely for
a couple of years, it's the general appearance of the
ani mal . The | ocation of the animal and know ng where
the animal cane fromin East G ppsland in the forest,
the hinterland forests. It's an ani mal that
potentially could be confused with a couple of species,
nanel y bandi coots and | ong nosed pot or oos. It's
obviously to ne not a bandicoot, just by the genera
appearance, the body shape, the structure of the tail

in particul ar; whereas bandi coots have a very rat-Ilike

tail, potoroos, the famly of potoroos have a nmuch nore
solid and neaty tail, so that precludes the possibility
of it being a bandicoot. The other possibility was

t he other species of potoroo, which is the |ong nosed
pot or 0o0. But this species, the |ong footed potoroo,
and havi ng worked on both species over a nunber of
years, | amvery famliar with them and the way they
nove through the forest. I mght just nake the point
that during ny tine in working on the ani mal over a
nunber of years | observe themin the wild frequently,
which | think is an inportant thing to do just to be
able to observe the animal in its natural habitat, to
beconme famliar with its general gait and appearance,
as opposed to just observing the animal in a trap, for
exanpl e. So the long footed potoroo has a very

di stinctive body shape, an extrenely long tail in
proportion to the body, as opposed to the |ong nosed
pot oroo, the other species, and it's a nmuch neatier and
solid tail. In fact they use the tail to carry
nesting material, soit's a very nuscular tail, and so

| have no doubt based on those characters that that
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particul ar individual was a | ong footed potoroo.

am going to show you - and, Your Honour, that was Exhi bit

SMe.
H S HONOUR: Yes.
M5 MORTIMER: | am going to show you another two stil
i mmges, M Scotts. Is that one of the still inmages to

whi ch you refer in paragraph 3?---Yes, it is.

is that animal ?---That's also a | ong footed pot oroo.

wi Il show you the next still inmage. Now, are you able
to identify the animal fromthat still image?---Wll,
that's a nuch - if I'd seen this photo in isolation

woul d have had nore difficulty in identifying it as a

| ong footed potoroo, but this photo was supplied to ne
with the other ones, and | would be |less sure that that
is a long footed potoroo. But | would be confident
that it is a potoroo; and | wouldn't be hundred per

cent sure that that's a | ong footed potoroo.

| s that because of the - - -?---Well, just the fact that the

animal is a fair way away, you can't really see the
structure of the tail particularly well. So it's
obvi ously not a bandicoot again, and | would say it's
100 per cent a potoroo. And given it's |l ocation at
Brown Muntain it would have to be a | ong footed

pot or 0o0. But just based on norphol ogi cal
characteristics, it would be difficult to be 100 per

cent sure it was a |long footed potoroo.

Thank you. Now, M Scotts, | want you to | ook at paragraph

5 of your affidavit and | am going to show you anot her
pi ece of five second footage. Have you seen that

f oot age before?---Yes, | have.

Is that the footage you are referring to in paragraph
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5?---Yes, it is.

What is the animal in that footage?---It's a |long footed
pot or 00.

And the reasons that you have explained to H s Honour in
relation to the other identification, do they apply to
that one?---Yes, particularly this - that's just a
classic image of a long footed potoroo, that would be
100 per cent plus.

H S HONOUR: | s that because it's beside you and it shows
the tail so clearly?---Particularly the tail and the
si de. The general - it's got a much nore solid
hi ndquarters, hunched posture conpared to a | ong nosed
potoroo, but particularly the tail.

Yes.

M5 MORTI MER: Your Honour, that was Exhi bit ASL2. And one

still image, M Scotts. Have you seen that stil
i mage before?---Yes, | have.

Is that the still inmage you refer to in paragraph 57?---Yes,
it is.

And what is that animal ?---1t's a |long footed potoroo.

I f Your Honour pleases, no further - now, with those matters,
M Scotts, is your affidavit true and correct ?--- Yes,
it is.

| will just get you to identify Exhibit DJSL. That's a ful
copy of your curriculumvitae, is it?---Yes, it is.

| tender that, if Your Honour pleases.

H S HONOUR: Yes.

#EXH BIT 35 - Affidavit of David Joseph Scotts.

M5 MORTI MER  |If Your Honour pleases, | apologise, | had one
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Now,

nore question. Your Honour, there are two nore
matters.

M Scotts, can you please |ook at the board of
phot ographs over there, and there is a photograph wth
t he headi ng "Long footed potoroo". Are you able to
tell H's Honour whether that is a photograph of a |ong

footed potoroo?---Yes, | can. It is.

t he other question | need to ask you is this, M Scotts:

in late Decenber - in 2009 were you approached by ny
instructor, Ms Bleyer, about the possibility of you
provi ding an expert report on the long footed potoroo

for this matter?---Yes, | was.

Could you tell us what your response was to Ms Bl eyer,

pl ease?---Well, | was interested to be involved, but I
work as a sole trader environnmental consultant, and the
time lines that were required in order to wite a

conprehensive report | just couldn't neet at the tine.

I f Your Honour pleases.
H S HONOUR: Yes. M Waller.
<CROSS- EXAM NED BY MR WALLER:

M Scotts,

when did you say you were first asked to provide a
report on the long footed potoroo?---1t would have been

m d- Cctober, | think.

see?---20009.

And when did you inform Ms Bl eyer that you would be unable to

do that?---At the tine of the request.

Now, you have exhibited, | take it, to your affidavit all of

the emails, the relevant emails between yourself and
Ms Bl eyer where she asked you to nmeke the
identification referred to in your affidavit?---That's

right.
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Yes. And you woul d agree that nowhere in those emails is it
stated where the particul ar footage or inmages was taken
fromin terns of location?---1 was told initially, upon
request for ny input, that it was from Mount Brown in
East G ppsl and.

Ri ght . Who told you that?---Vanessa Bl eyer.

Ri ght . You didn't actually nmake any i ndependent

investigation to confirmthat statenment, did you?---No,

| didn't.
No. No further questions, Your Honour.
H S HONOUR: Yes. Thank you, you are excused M Scotts.

<(THE W TNESS W THDREW
(Wtness excused.)

M5 MORTIMER M N all wll take the next w tness, if Your
Honour pl eases.

H S HONOUR: Yes.

MR NI ALL:  Your Honour, | am just seeking to recal
Dr Gllespie who Your Honour will recall has sone
out st andi ng cross-exam nati on.

H S HONOUR: Yes.

MR NIALL: | call Dr Gllespie.

<GRAEME RI CHARD G LLESPI E, recall ed:

H S HONOUR: Thank you, Dr Gllespie, just sit down again.
MR NI ALL: | have no further questions, Your Honour.
H S HONOUR: Yes. M  Redd?

<CRGSS- EXAM NED BY MR REDD:

Dr Gllespie, you recall when | asked you about the |arge
brown tree frog report, and in particular your
conclusion in that report that the proposed harvesting
woul d be in breach of the precautionary principle, you
said that your consideration of that issue was based
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entirely on the issues concerning the frog species.
take it the same is true of that conclusion in your

giant burrowi ng frog report?---Correct.

| also took you to the definition of the precautionary

principle and the code of practice for tinber
production 2007, and you confirned that that was not
the definition that you had directed yourself to for

t he purpose of reaching your conclusion on that issue.
And | take it is that also true of your conclusion in

the giant burrowing frog report?---Correct.

| also asked you whether for the purpose of your |arge brown

tree frog report you took into account the new parks
and reserves that had been added to the Brown Muntain
area, and you said that you hadn't. | take it the
sane is true of your conclusions in the giant burrow ng

frog report?---Correct.

When you were re-exam ned when you were |ast here,

Yes.

Dr Gllespie, you said that the avail abl e evi dence
suggests that the giant burrowing frog breeds in
streans, and indeed | think on page 3 of your report
you al so state that the giant burrow ng frog breeds
nostly in small | ow order streans. That's correct,
isn't it?---Correct.

You woul d agree, therefore, that the 100 netre stream
side buffer that's proposed woul d provi de adequate
protection to the giant burrowing frog for its breeding

pur poses, would you agree with that?---No, | wouldn't.

You state, or you said actually in evidence, and I w Il just

get the reference, you said in your re-examnation,
when you were being re-examned by M N all, that

there's al so studies from overseas that suggest that
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300 nmetres is probably the mninmnumrequired to protect
t he ecol ogi cal requirenents of stream breeding

anphi bi an communi ti es. Do you renenber that,

Dr Gllespie?---Yes.

The reference for that, Your Honour, is at transcript 324.

H S HONOUR: Yes. But in this report he specifically
refers to a local study rather than overseas as the
basis for that.

MR REDD: Yes. Well, what | was going to suggest to
Dr Gllespie is that the studies - the overseas studies
that you nentioned in re-exam nation, and the | ocal
study that you refer to | think on page 8 of your
report, it mght be - - -

H S HONOUR: He refers to both at page 8. | should
per haps not have interjected, it's just that as | read
the witten report, the reliance is both on the study
of O Shannesy & Associates in '95 and Dr G|l espie
hi nmsel f in 2000, and then the overseas multi species
studies that follow.

MR REDD:. Yes.

H S HONOUR: And that seens to ne a nore el aborate
statenment than the transcript statenent.

MR REDD: Yes, | accept that, Your Honour.

H S HONOUR: Yes. Soit's inportant, | think, that if you
are going to - if you take issue with this statenent
that there's no biological or scientific significance
that he is aware of for the 100 netre buffer, then |
t hi nk you have got to confront the detail of the
st at enent .

MR REDD: Yes, Your Honour. Al | was going to put, and
perhaps if | can put this to Dr Gllespie - - -
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H S HONOUR: Yes.

MR REDD: You rely on the studies that you have described on
what | have nunbered page 8 of the report, and they al
refer to, those studies, don't they, anphibian
comunities, is that correct?---The studies from
Australia are the work of nyself, and the O Shannesy &
Associ ates refers to one particul ar species. The wor k
of Penman et al in Southern New South Wal es, was work
done specifically on the giant burrowing frog - - -

|"msorry, just if I could clarify, the Penman et al work you
refer to, is that a paper that was in the Australian
Jour nal of Zool ogy?---Just bear with ne for a sec, |
will check ny reference. | believe it was in Wldlife

Research, the journal WIdlife Research.

kay. Is it the case - - -
H S HONOUR: Wll, if | look at the bibliography, there are
two papers fromWIdlife Research. | take it it's not

the neteorol ogical effects paper, it's the second one,
isit, spatial ecology of the giant burrow ng frog,
inmplications for conservation prescriptions, WlIldlife
Research 56, is that the one?---1 beg your pardon, Your
Honour ?

See there are three papers, four papers instanced from
Penman, maybe nore than that

MR REDD: Indeed five, | think, Your Honour.

H S HONOUR: Si x. It's the third paper, is that right, or
not?---I1t's the 2008 B applied conservati on nmanagenent
of a threatened forest dependent frog species.

| see. So it's nunmber 47?---That paper was sonewhat of a
synthesis of work, and it also draws on the findings of
t he previous paper, 2008 A, which is the spati al
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ecol ogy of the giant burrow ng frog.

Well, the spatial ecology one is the one fromWIldlife
Research, and the next one is from endangered species
research?---That's correct.

And you say that the second one took up the work referred to
inthe first one, is that right?---That's correct.

Al right. Yes, M Redd.

MR REDD: Yes, Dr Gllespie, do any of those studies directly
refer to that requirenent in regards to the giant
burrowi ng frog per se?---The work of Penman
specifically addresses the 100 netre buffer as a
prescription, and specifically states that he does not
bel i eve based on the ecology of that species that a 100
metre buffer would be adequate to conserve the
ecol ogi cal requirenents of that species. And t he
evidence for that is that radio tracking studies that
he undertook in Southern New Sout h Wal es denonstr at ed
quite clearly that animals utilised habitat up to 250
netres away fromthe streans in which they breed.

Yes. Do you al so agree that insofar as mal e giant burrow ng
frogs are concerned, they disperse on average 99 netres
fromtheir breeding sites, would you agree with that
proposition?---They di sperse on average sone 99 netres,
which neans if you understand the statistics that if
you assunme a normal distribution, that half of the -
or up to half of the records of those - that's based
on, would be over 100 netres fromthe stream side. So
one really needs to be |ooking at the maxi rum not the
aver age.

| will just see if | have got copies of sonething before ne,
just a nmonent, Dr G|l espie. | will just have handed
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to you, Dr Gllespie, a paper, and we will hand up a
copy for Your Honour. Now, this paper bears the same
title as one of the papers you have referred to in your
bi bl i ography, and Your Honour will note it's a Penman
paper, anongst others.

H S HONOUR: Yes.

MR REDD: It's actually one of the papers that Your Honour
suggested that Dr G Il espie mght have been referring
to. Well, it bears the sane title, | should say.

But | notice it appears in a different journal. | am
wondering, Dr Gllespie, if you could assist as to
whet her that is actually the sane paper that you have
referred to in your bibliography of the sane
title?---You are correct, that's a m stake on ny part
in the bibliography.

| nean, | don't know, doctor, but it mght well be that's
published in nore than one place?---No, that won't be
t he case.

Right?---That's a mstake on ny part in conpiling the
bi bl i ography - - -

H S HONOUR: Because the volune and the page nunbers are
the sane as you have attributed to Wldlife Research,
it nmust be the wong - - - ?---1 have put the wong

journal title in the bibliography, that's ny error.

Yes.

MR REDD: Yes, all right. | mght for conveni ence now
tender that report.

H S HONOUR: Yes.

MR NI ALL: | object, Your Honour. Tendered to prove what
and it's for what purpose? In ny subm ssion the
witness has indicated that it's a reference in his
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report, that this is a docunment, but in nmy subm ssion
ny learned friend should identify the purpose for which
he seeks to tender it.

H S HONOUR: Yes. Wll, M Redd - - -

MR REDD: Well, | am happy to draw Dr G llespie's attention
to certain parts of it, and then we wll see where we
end up, and | can tender it after that process, if Your
Honour pl eases. | am going to put certain
propositions, two propositions fromthis report - - -

H S HONOUR: Yes.

MR REDD: To Dr G Il espie.

H S HONOUR: Yes. Well, at the nmonment Dr G Il espie has
agreed that this is one of the references to which he
has referred in his evidence, and nore particularly, as
| understand it, it's the predecessor to the 2008 B
report which he says summarised the concl usi ons about
conservation managenent of the giant burrow ng frog.

So it seens to ne that you are entitled to - you are
entirely within your rights to pursue the report. I

t hi nk under the Evidence Act, if he were to entirely
adopt the report, then it just goes in. But if he
doesn't, there may be a question as to whether it goes
in for all purposes as the Evidence Act prinma facie now
provi des, or whether it goes in for sonme purposes only.

MR REDD: Yes, | appreciate that, Your Honour.

H S HONOUR: | think all those matters have to be sorted
t hr ough. But for the nonent just pursue the substance
of the dispute as you see fit.

MR REDD: Yes, yes, | will do that, Your Honour.

Now, Dr G|l espie, you accept, do you, that
there's no known breeding sites of this frog in Brown
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Mount ai n Creek?---Yes.

Now, if | could take you to page 184 of this paper that's
bei ng handed up to you. You will see on the
ri ght-hand col um, about hal fway down, it's the third
par agraph down, there the authors indeed express sone
limtations about the use of buffer zones that we have
been tal ki ng about, do you see that paragraph?---Yes.

And the paragraph beneath that, the authors state: "A nore
sui tabl e approach to managing this species where tinber
production is also required is the specific reservation
of several known popul ations rather than attenpts to
buffer key habitat features within these areas."
Pausi ng there, do you agree with that statement?---1t
woul d depend.

Vell, if you would like to clarify?---Ckay. It woul d depend
on what you knew about what "known popul ati ons”
actual |y neans.

Yes?---And | talk about in ny report what information is
required to determne the significance of "known
popul ati ons". If you were to take that approach, if
we had enough information about the denography of this
species, its distribution and its habitat requirenents,
then | think that approach woul d have sonme nerit.

Yes?---I1n the absence of that know edge it nakes a | ot of
presunpti ons.

Yes, all right. The next sentence in that paragraph reads:
"Specific reservation zones should be based on
bi ol ogi cal | y neani ngful areas that enconpass several
known breeding sites as well as the associ ated non
breedi ng habitat areas and not just an exclusion zone
of a predeterm ned area. Therefore the size of the
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1 zone needed to be protected will vary between areas.”

2 Do you agree with that statenment?---In general, yes.

3 The next sentence reads: "For nost popul ati ons needi ng

4 reservation, this would nean that additional surveys

5 are required to adequately design the protection zones
6 as this information is not currently available." Do

7 you agree wth that statenment?---Yes.

8 Then the authors state: "The remaining popul ati ons woul d be
9 protected with standard prescriptions designed to

10 protect water quality and stream side habitat but

11 recogni sing that nost individuals will be subject to

12 di stur bances. " Do you agree with that statenent?---1
13 don't agree with that statenent because it doesn't

14 logically flow fromthe rest of his argunent. | can
15 accept the neaning - the interpretation of that, that
16 it mght be deened in his opinion to be acceptable to
17 apply that prescription, but | don't accept that it

18 woul d constitute protection. If protection neans the
19 viability of the popul ations, based on what we know and
20 i ndeed the work that Penman has done suggests that that
21 actually won't offer that protection. So | can't
22 agree with that statenent.
23 Yes, all right. And | will take you to the final statenent
24 - the final sentence there which really refers to the
25 one we have just been discussing, and it reads: "The
26 use of such an approach weighs up the desire of society
27 to have a tinber resource whilst trying to maintain the
28 | ong-term conservation of these popul ations." Woul d
29 you accept that? Do you agree with that?---No, because
30 that's his and his co-author's opinion. | m ght add,
31 one of whom works for the forestry departnent in New
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Yes,

Sout h Wl es. And this paper presumably woul d have had

to go through an internal review process, | am not
quite sure what that woul d have been. So that's an
opinion, and it's not - it may very well achieve that,

but it doesn't necessarily achieve the conservation -

satisfy the conservation needs of the species.

all right. And the other aspect of this report that |

just wanted to clarify with you is on page 182.

H S HONOUR: Just before we go to that, Dr Gllespie, are

there any specific reservation zones in East G ppsland
based on biol ogically neani ngful areas enconpassing
known breeding sites for this frog?---1 would need -
the problemis, Your Honour, we don't know what a

bi ol ogi cal | y neani ngful area is at this stage.

| see?---1f we assune that a biologically neaningful area is

an area that's |arge enough to protect the needs of a

| ocal popul ati on.

Yes?---And if we assune that that's a |large area around a

known record.

Yes?---1 would need to check, there nmay be sone records in

national parks that m ght neet those criteria, but |
stress that it's still based on a nunber of assunptions
about the biological needs of the species for which we

don't necessarily have adequate information.

Wel | perhaps there's an even sinpler question: are there any
specific reserves for this frog that you are aware
of ?---1 woul d have to check the forest managenent plan
to see if there are any SPZs that were established
specifically based on the species, | can't recall

Yes. Al right, thank you. Yes?

MR REDD: Thank you, Your Honour. Dr Gllespie, | nentioned
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before | actually had this paper handed up to you that
mal e giant burrowi ng frogs disperse an average of 99
metres fromtheir breeding sites, and | appreciate you
have given an answer to that and clarified it in your
Vi ew. But if | could just take you to page 182 of
this paper, and you will see there figure 4, having the
femal e and nale activity areas from known breedi ng
sites, do you accept that that figure shows what | put
to you earlier, that male giant burrow ng frogs

di sperse an average of 99 netres fromtheir breeding
sites?---Yes.

Your Honour, they are the parts - the parts that | have taken
Dr Gllespie to of this paper and sought his coment on
are the parts that | rely on, but | also notice Your
Honour said that Dr Gllespie has referred to the paper
for his own purposes, but | seek to tender it if
not hing else for a conplete record, | suppose, of the
exchange both Dr Gllespie and | have just had, and
also it being a paper he has referred to in his own
report.

H S HONOUR: Yes. What do you say, M Nall?

MR NI ALL:  In ny submssion it can be tendered to identify
t he opi nions adopted by the wtness, for that purpose.
And also identify the opinions that he did not adopt
for the purposes of understanding the
Cross-exam nati on.

H S HONOUR: vellr - - -

MR NI ALL: For that |imted purpose.

H S HONOUR: Dr Gllespie, as | understand it you have had
regard to the substance of the investigation, that is
what's under the headings "Materials" and "Methods" and
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"Results", is that right?---1"msorry, Your Honour, |
didn't quite understand the question.

I n reachi ng your conclusions, have you had regard to what's
set out in the substance of the report, that is what's
under the headings "Material s" and "Methods", starting
on page 1, followed by "Results" starting at page 3 of
the copy, that is page 181 of the journal; is that
right?---That's correct, Your Honour.

Yes. And what about the discussion, is that sonething that
you had regard to or not?---That's correct, Your
Honour .

Yes. Yes, | amprepared to receive it absolutely.

MR REDD: If Your Honour pleases.

#EXHI BIT G - Paper of Penman.

H S HONOUR: Dr Gllespie, do you say that the subsequent
paper is a necessary adjunct to me understandi ng what
Penman says? You know you have told ne that there's a
foll owup paper that summarises the work, as it were.
Should | have both of themif | have one of them or
not ?---1 believe so, Your Honour.

Yes. Yes, M Redd.

MR REDD: | can't say | can hand up to Your Honour a copy of
t he ot her one.

H S HONOUR: Wll, it may not be able to be produced
i medi ately, but | think - he's really said that
Penman's work in 2008 is enbraced by what he has
| abel | ed as report A and report B, and it seens to ne
that if you put in report A as a whole, and he has
relied on A and B, then logically B goes in for better
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or worse as wel .

MR REDD: | appreciate that.

H S HONOUR: Unl ess - - -

MR REDD: W will |locate a copy of it - - -

H S HONOUR: If both sides agree that | shouldn't | ook at

B, or one side wants to argue about it, well then of
course we will look at it. But at the nonent | am
inclined to think that they should both go in.

MR REDD: Yes, | appreciate that, Your Honour. It's just
that | can't hand you that right now, but we wll
| ocate that article at a later tine.

H S HONOUR: Wll, in the electronic world that nmay not be
t oo hard.

MR REDD: These things can happen, that's right, Your Honour.

Dr Gllespie, if you could turn to - | have
nunbered it page 5 of your report, and just so that we
can see we are all reading on the same page, the top
dot point on that page reads "A national recovery plan
shoul d be prepared". The part on this page | woul d
like to take you to is the second bottom dot point,
where you state that "Mdst of the known |ocalities of
the giant burrowing frog in Victoria are outside of
protected areas such as national parks." Wul d you
agree that one reason why that may be so is that nore
surveying is done outside of national parks than within
t henf?- - - Not necessarily. W had - we touched on this
inthe last - the last tine - - -

Yes, you are right?---Were | explained that those surveys,
whet her they be pre |ogging surveys or the |and
conservation council surveys, when they were conducted
were conducted i ndependent of national park boundaries.
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1 Yes, all right. If you could turn, please, Dr Gllespie, to
2 page 3 of your report, and again | wll just identify
3 t hat . The top line of that page reads "The giant

4 burrow ng frog breeds nostly in small |ow order

5 streans." The part that | would like to take you to
6 is under the subheading "Distribution”, and the

7 second-| ast sentence there reads: "Because of the

8 paucity of records of the species fromVictoria, it is
9 not clear whether or not the species shows any

10 preference for particular forest types or ecol ogical

11 conmunities over others, but there are no records from
12 cleared |l and or regenerating clear felled habitats."
13 Now, if the w tness could be shown volune 2 of the

14 agreed book. Dr Gllespie, if you could turn to page
15 600 of that volune, which should be the Flora and Fauna
16 Quarantee Action Statenent for the giant burrow ng

17 frog?---Yes.

18 Do you recogni se that docunent, Dr G| espie?---Yes.

19 If you could turn to the follow ng page, 601, you will see in
20 the left-hand colum there's a subheadi ng "Reasons for
21 conservation status", and about hal fway down, or |
22 suppose it |looks like the third paragraph down, it
23 begins: "G llespie (1990) considered the giant

24 burrow ng frog may be adversely affected by current

25 silviculture practices and fuel reduction burning.

26 These activities may damage potential breeding sites,
27 dimni sh water quality and renove the litter and

28 groundcover |ayers which harbour the specie's food

29 items." And it's this next sentence that | draw your
30 attention to: "However, several individuals have

31 recently been recorded near Nowa Nowa in a forest area
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with a history of disturbance from harvesting and fuel
reduction burning." Do you agree with that statenent,
are you aware of that detection?---Yes.

And in your viewis that not a detection froma cleared | and
or regenerating clear felled habitat?---The area in
guestion is an area of forest which has a long history
of selective, one mght call them selective |ogging
practices for tinber harvesting and for firewood
col |l ection. It's not an area that's been subject to
clear fell logging or nodern forest managenent
practi ces per se.

Yes?---1 made those records personally.

Yes?---1 can't recall the specific wording | used in that
paper 20 years ago, and | am not quite sure whether
that's been paraphrased or not. But I know the area
in question, and it hasn't been clear felled as such.

kay, thank you. If the witness could be shown Exhibit D.
So, Dr Gllespie, you should have before you a docunent
titled "Managenent of eucal ypt regrowh in East
G ppsl and, technical report nunmber 8, pre thinning
vertebrate fauna survey", is that what you have before
you?- - - Yes.

That you have been handed? Do you recogni se this docunent at

al |l ?---No.
If | could just take you to - it's page nunbered 1 up the
t op. There's some sort of introductory pages at the

begi nning, but then the first page that's nunbered 1,
it sets out on that page the study sites of this
particul ar study, and you will see there's one called
Dyers Creek, being a 32 hectare site covered with 24
year old post clear felling regrowth, do you see
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t hat ?- - - Yes.

And on page nunber 2 there's Stare Track, and that site's
described as 19 year old post clear felling regrowh,
do you see that ?---Yes.

Then if | could ask you to turn to page nunbered 17 of that
report, you wll see hal fway down there's a reference
to giant burrow ng frog. Do you have that before you,
Dr GIllespie, that page?---Yes.

And you will see there that it says "Recorded while
spotlighting along Stare Track in the thinning
pl ot " ?--- Yes.

And if you now turn to page nunber 21, the third paragraph
there reads - and you will have to forgive ny
pronunci ation of the Latin term but "the record of H
australiacus is inportant because it represents the
15th only for the State, the first for regrowh forest,
and the nost coastal (G Gllespie pers comm)." Do you
see that?---Yes.

Now, | think we are all of the understanding that H
australiacus is the giant burrow ng frog,
correct?---That's right.

Now, isn't that an exanple of a giant burrowi ng frog being
detected in a regenerating clear felled habitat ?---1t
woul d appear so, yes.

So havi ng now been taken to that, do you accept that it's not
accurate to state that there are no records from
cleared | and or regenerating clear felled
habitats?---1f we accept this report for what it is,
then | guess you could draw that concl usion.

Well, | appreciate this report is sonme years ago, in fact |
think the study tinme was 1988; the report itself is
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dated July 1990. But the authors appear to suggest
that detection cane from a personal comuni cation from
you, though |I take it you don't have any recollection
of that?---1 don't have any precise recollection of
this report. | get consulted by various people to
identify photographs and records of anphi bians and
reptiles at various tinmes, and | amcertainly aware of
the authors on this list, and they may very well have
approached ne at the tine.

Yes?---1 woul d suggest that this record probably appeared
after the publication that | am quoted in that action
statenment, which was published in 1990.

Yes, | understand. And - - -

H S HONOUR: wellr - - -
MR REDD: " msorry, Your Honour.
H S HONOUR: Does that nean - what do you believe that

statenent's based on? Sonething else that you
publ i shed or on sonething that you said personally, or
- - -?---The statenent in the action statenment is based
on a paper that I wote and published in 1990.

Yes?---This technical report appears to have been produced in
July 1990.

Yes?---And | am suggesting that the record of the giant
burrowing frog reported in this report probably was
recorded after that paper that | had witten was
fini shed.

Yes, | see.

MR REDD: | am going to hand up to you a paper, one of your
papers, Dr Gl espie.

H S HONOUR: | wonder if | can see that |ast exhibit?
don't have a working copy other than the exhibit that
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was tendered, M Redd, unless you have a spare copy
that | could - - -

MR REDD: | will hand up a copy, Your Honour, that can be a
wor ki ng copy.

H S HONOUR: Yes. Thanks very much.

MR REDD: Now, Dr Gllespie, do you recogni se the docunent
that's just been handed up to you?---Yes.

And that's a report fromyou published in 1990, is that
right?---That's correct.

Now, do you think that is the report of yours that's referred
toin the action statenment?---1 believe so, yes.

kay. If you could turn to page 147 of that report, you
will see in the right-hand col um a paragraph nunbered
97?---Yes.

It says: "East G ppsland 5 kilonmetres south of Munt
Puggar ee, one individual rel eased was observed crossing
an old logging track along a ridge at night.

Vegetation at this site was approximately 20 year old

regromh forest"?---Yes, | know where you are going -
this wll be the sane record. | stand - - -
Yes, | was going to clarify that?---1 stand corrected.

It is the same record, okay?---M/ apologies, it's 20 years -

No, | appreciate that, but | just wanted to chase that down
the burrow, as it were. So you have explained that -
yes, that this report is one of yours, it is in your
view the report referred to in the action statenent,

and I wll tender this report.

#EXH BIT H - 00/00/ 1990 research report of Dr Gllespie
relating to the giant burrow ng frog.
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MR REDD: Dr Gllespie, | amjust going to put to you sone

propositions. Do you accept that taking into account
t he surroundi ng reserves around Brown Muntain, and the
proposed stream side buffer, and the fact that there
have been no detections of the giant burrowing frogs in
any of these coupes, bearing all that in mnd, would
you agree that the proposed harvesting in these coupes
does not present a serious or irreversible threat to
this particul ar species?---Bearing in mnd ny argunent
that the |ack of detection of the species is virtually
nmeani ngl ess in the context of what we know about this
species in the survey work that's been done for it, and
bearing in mnd that we know what we - the little we
know about its biological requirenments and therefore
the efficacy of the current reserve systemto provide
adequate protection for the species, then I would not
want to make that assunption that the - | forget your
exact wording, but that the |ogging as proposed woul d

not be in conflict wth that species.

Do you not accept that bearing those matters in mnd, and |

will just repeat themfor you again, bearing in mnd

t he surroundi ng reserves, the streamside buffer, and
the fact there have been no detections of the giant
burrowing frog in any of these coupes, that the
proposed harvesting is a proportionate response to the
potential threat to the giant burrow ng frog, would you

agree with that?

H S HONOUR: That is the proposed harvesting with 100 netre

buffer on each side of the streamin particul ar?

MR REDD: Yes, that's so, Your Honour. Wul d you agree that
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Vel |,

that's a proportionate response to the threat that the
harvesting could pose to the giant burrow ng frogs,
woul d you accept that?---Sorry, could you clarify what
you nean by a proportionate response?

do you accept at all that in tal king about the
precautionary principle and its application, that it

i nvol ves a bal ancing of various factors, do you accept

t hat ?- - - Yes.

And do you accept that it's relevant in applying the

precautionary principle that measures shoul d be adopted

that are proportionate to the potential threats, do you

agree with that?---Yes, | agree with that statenent in
principl e.

Yes.

H S HONOUR: And in assessing the threat and that notion of

proportionality, on one view you have regard to the
gravity of the harmand the Iikelihood of the harm in
other words, if you have a threat of very serious harm
it's likelihood may not have to be as high as if you
have a high likelihood of a | esser harm do you

understand what | am sayi ng?---Yes.

So that rolled up in that notion of threat there are at |east

t hose two conponents, the notion of the gravity of the
harm that's possible, and the |ikelihood of the harm

Does that nmake sense?---Yes.

And then what you have been asked by counsel is accepting

that you can take those matters into account in | ooking
at the threat, what you would expect is a proportionate
response?---To agree with that statenent one would have
to be in a position to evaluate the nmagnitude of the

t hr eat .
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Yes?---And the effectiveness of the nmeasures being put in
place to aneliorate that threat.

Yes?---And neither of those pieces of information are
currently available for this species.

| see. So in principle you agree that that's what you woul d
do, but you say the current extent of scientific
know edge about this species doesn't enable that to be
done in a meani ngful way?---1 go further than that in
saying that the weight of scientific know edge on this
particul ar species suggests that in the case of the
speci fi c neasures being proposed for the coupes, ie,
the 100 netre buffer, are not adequate.

| see.

MR REDD: And | amputting to you that the 100 nmetre buffer
iS a proportionate response in light of the threat
posed by the harvesting to the giant burrowi ng frog, do
you agree with that?---Based on the scientific
evidence, | can't see any relationship between the 100
nmetre buffer and the biological requirenents of the
speci es.

Do you accept that the 100 netre buffer provides a degree of
protection for the giant burrow ng frog?---Yes.

| have no further questions for this wtness.

H S HONOUR: Yes, thank you, M Redd.

<RE- EXAM NED BY MR NI ALL:

Dr Gllespie, you were asked some questions about the
technical report and the sighting of the giant
burrow ng frog to which it refers at page 21. Do you
have a copy of page 21 there?---Yes.

And it says that the record of the species is inportant
"because it represents the 15th only for the State, the
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first for regrowh forest, and the nost coastal.”
What significance, if any, is there for the statenent
that it's "the first for regromh forest"?---Well, to
the best of ny know edge it's the only record from
regrowm h forest in the specie's known range, to the

best of ny know edge.

And fromthat amount of information which you have just

referred to, nanely that it's the first and only
exanple in regrowth forest, what conclusions are you
able to draw fromthat fact, if any, in relation to
this species and its habitat?---1 think that the weight
of evidence avail able, not just based on the records
fromVictoria but the research that's been done by
Penman in New South WAl es, suggests that the species is
a forest-dependent species, that there are a range of
attributes of the forest environnent that it's
dependent on. One record found crossing an old

| oggi ng road doesn't inply that the species is able to
thrive or is indeed in any way dependent on regrowth
forest. We know not hi ng about the |ocal popul ation of
t hat area. There may i ndeed be remanent popul ations
in that area that were utilising non regenerating
forest, we just don't know. If one finds a koal a
crossing a highway in an urban environnment it doesn't
mean that that constitutes inportant habitat for that
speci es. In ny other statenents around the habitat
requirenents of this species | have been cautious to go
too far in saying what its specific forest habitat
requirements are, because it is actually found in a
range of different forest habitats. But I think in

saying that it is a forest-dependent species is fairly
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wel | support ed.

Now, you were asked sone questions about bal ancing gravity of

Vel |,

consequences and |ikelihood of consequences occurring,
and in answer to a question | think fromH s Honour you
i ndi cated or nade sone observations about the current
state of scientific know edge on those two matters.
What's the |l evel of research on the - what's the |evel
of funding research on the presence of the giant
burrowing frog in the G ppsland area?---Do you nean
currently or in total ?

currently?---Currently zero.

And over the | ast decade?---Zero.

Now, you were asked sone questions about the report of Penman

and others the "Spatial ecology" report, do you have a

copy of that?---Yes.

And you were asked sone questions about page 184, on the

second col um, and you were asked sone questions -
again a question fromH s Honour, | think, about the
exi stence of specific reservations of several known
popul ati ons, and you indicated that, or nade sone
reference to the managenent plan. Could Dr Gllespie
be shown volune 1 at page 412, please, of the agreed
bundl e. Vol une 1, page 412. Perhaps if you just go
firstly to - if you hold that page open and just go to
369, I will just show the start of this docunent.
That's a docunent entitled "Forest managenent plan for
East G ppsl and”. Are you famliar with that docunent,

Dr Gllespie?---Yes.

And could you go to 412, and there's a reference in the box

to the conservation guideline, reptiles and

anphi bi ans?- - - Yes.

. VTS CN: PN 11/3/10 568 G LLESPI E RE- XN
Envi ronnment East



© 00 N o o s~ W N R

T I O R N N U ol
© 0o N o o0 M W ON -, O

20
21
22
23
24
25
26
27
28
29
30
31

And three paragraphs down there's a reference to the giant
burrow ng frog. Coul d you just read that paragraph
down, and the next paragraph, to yourself,
pl ease?--- Ri ght.

Firstly, there's a reference on line 3 to a first order
stream Are you able to - are you famliar with that
phrase "First order strean?---Yes.

And is Brown Mountain Creek a first order streanf---Brown
Mountain Creek is at |east a second order stream in ny
opi ni on.

And how does that fit within the structure of first order and
second order streanf?---A first order stream would be an
upstreamtributary of a second order stream

And are you able to tell H's Honour how many sites, | ooking
at that guideline, have generated a special protection
zone of 50 hectares?---1 am not sure exactly how many
sites in East G ppsland have generated that zone that
are in forest managenent areas, that nmay be captured
el sewhere in this docunent.

Do you have any know edge of the order of nagnitude of what
they m ght be?---O the?

Nunber of special protection zones created in accordance wth
that prescription?---Wll, given that there are
sonewhere between 20 and 30 records of giant burrow ng
frogs in Victoria, sone of which will be in nationa
parks, it's going to be sonewhere in the order of I|ess
than 20, | woul d inagine. | woul d need to check those
specific records. So there's only 21 separate
geographic localities in this state that have been
confirmed for the giant burrowng frog, and I am aware
that sone of those records are in national parks. So
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we are tal king no nore than about 15 records that would
have been in state forest.

Yes?---Now, some of those records will have probably ended up
within - by default - in other special protection zones
for other values, so discrimnating which ones are
specifically set aside for giant burrowi ng frogs would
t ake sone work.

Al right. They are the only questions | have in
re- exam nati on. I s the nunber of special protection
zones created for the giant burrowing frog under this
prescription publicly avail abl e?---There should be a
record of appendices or information for the forest
managenment plan that underpins the val ues of each
speci al protection zone that's been created.

And outside of that, are they recorded in any publicly
accessi bl e pl ace?---The special protection zone val ues?

Yes?---Not that | am aware of.

They are the only questions | have, if Your Honour pleases.

H S HONOUR: Dr Gllespie, when M Redd asked you about
what shoul d be regarded as a proportionate response,
and in particular whether the 100 netre buffer should
be regarded as a proportionate response, do | take it
that your answers proceed in part on the basis of the
opi nion you express that it's nore |likely than not that
the giant burrowing frog is present in these coupes; is
that right or not?---1t's based on the opinion that the

species is nore likely than not present in this area.

Yes, in your viewit's not nerely a possibility, you say that
al t hough they haven't been detected, as | understand
it, in your report, what you say is that there's
reference to 60 per cent, is that right?---That's
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Al ri

correct.

ght . Now, the other thing |I just wanted to clarify
with you is that one of the matters that was put to you
specifically in relation to proporti onate response was
surroundi ng reserves, and | wonder if you could | ook at
map 12, if we can find a copy of the maps?---Yes, Your

Honour .

Do you see that Brown Muntain Creek runs down the bottom of

Yes.

| see.

Yes.

a valley basically fromsouth to north. There's a
ridge on the eastern side of that valley running
towards the nor-nor-west, and there's a ridge on the
western side of that valley running al nost north-south
in terns of the centrally |ocated coupes, and the
centrally located coupes if you like sit across the
wat ershed of the valley, do you see that?---Yes, Your
Honour .

Well, if you ook at the topography, what do you say
about the significance of the surrounding reserves in
terns of proportionate response to frog habitat within
t he coupes?---1f we assune that the probability of the
frog occurring in the adjacent forest areas is simlar
to it occurring in the coupes, then the proportionality
is quite high.

So that nmeans that it's quite likely that there are
frogs to the west, is that right, in the reserves to
the west, is that what you are sayi ng?---Yes.

Yes, thank you. Is there anything arising out of

t hat ?

MR REDD: No, Your Honour.

H S HONOUR: Thank you, Dr G llespie, you are excused.

Thank you for com ng back.
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<( THE W TNESS W THDREW

(Wtness excused.)

M5 MORTI MER:  Your Honour, would it be convenient to have a

short break before we start the next w tness?

H S HONOUR: Yes.
(Short adj our nnent)

H S HONOUR: Yes, Ms Mortinmer?

M5 MORTI MER: |If Your Honour pleases, ny learned friend
Ms Knowl es will take the next w tness.

H S HONOUR: Yes.

M5 KNOALES: If Your Honour pleases, | call M Robert

MeCor mack.
<ROBERT BROWNI NG McCORMACK, sworn and exani ned:
H S HONOUR: Yes, Ms Know es.

M5 KNOALES: Your nane is Robert MCornmack?---Correct.

And your address is 5 Cook Drive in Swan Bay in
Queensl and?- - - New Sout h Wl es.

New Sout h Wl es?---Yes.

If | can provide you with a copy of a docunent.
M M Cor mack, have you seen this before?---Yes, |

And what is it?---This was the original instructions |
gi ven.

And who were you given them by?---By Bleyer Lawyers.

Yes. And is the date of the docunent 26 Cctober
2009?---That's right, yes.

Your Honour, | tender that docunent.

H S HONOUR: Yes.

#EXH BIT 36 - Instructions to M MCor nack.

M5 KNOALES: And, M MCormack, if | could provide you with a
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copy of another docunent. |Is this your report,
M MCormack?---1t is, yes.

And it's dated 7 Decenber 2009?---That's correct.

And was it prepared in response to your |etter of
instructions?---1t was, yes.

To the extent that your report contains matters of fact, in
your opinion are those matters of fact
true?---Certainly, yes.

And to the extent to which the report contains opinions, are
t hey your opinions?---They are, yes.

And are they honestly held?---They are, yes.

Your Honour, | tender that report.

#EXHI BI T 37 - Report of M MCormack dated 07/12/2009.

M5 KNOALES: M M Cormack, also in this proceeding, did you
recently prepare a docunent - | provide you with
anot her docunment ?---Yes, | did prepare this docunent.

And did you prepare this to describe the norphol ogi cal
di fferences between three species?---Yes, | did, it was
just a quicky docunent, and if | had nore tine I would
have done it better, and | certainly would have put
page nunbers and things on it. But yes, it's just a
docunent to hel p distinguish between the three species
that we may be tal ki ng about .

And what are those three species?---Wll, we have Euastacus
di ver sus, Euastacus bi dawal us, and a new speci es of
crayfish which is just a new species, Bonang taxon,
what ever you like to call it.

And Euastacus diversus, what is the common nane for
t hat ?---The Orbost spiny crayfish.
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And, M MCormack, the docunment is undated, when did you
create this docunent ?---Last week.

Last week. Your Honour, | tender that docunent.

#EXHI BI T 38 - Morphol ogi cal conparison between different
crayfi sh species.

M5 KNOALES: And, M MCormack, if | can ask you to direct

your attention to this board. In the bottomright you
will see two photos of two species. Can you see those
phot os?---1 can, yes.

And can you identify the photo in the very bottomright?---1n
the bottomright, that's the new taxon, so that's the
new one we found in the Bonang catchnent of Brown
Mountain Creek or - - -

Yes. And the one above that to the left?---That's the
O bost spiny crayfish, the Euastacus diversus.

Thank you.

<CROSS- EXAM NED BY MR WALLER:

M M Cormack, your instructions asked you to nmake enquiries
about the O bost spiny crayfish, didn't they?---They
di d.

And you were not able to find any evidence of the O bost
spiny crayfish in Brown Muntain Creek, were
you?---That's correct.

But you were able to find, you say, evidence of another
crayfish as yet unclassified, is that the
position?---Yes, it doesn't formally have a nane, but
it was a different species to the O bost spiny
crayfish, yes.

And this new formof crayfish or taxon, you have identified
it as a streamcrayfish, is that the position?---Yes.
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It does not construct intricate burrows throughout the
surroundi ng | and, does it?---No.

Yes. In preparing your report and considering the position
vis-a-vis the Orbost spiny crayfish, did you have
regard to the DSE action statenent issued in relation
to the Orbost spiny crayfish?---1 have read the DSE
action statenent, yes.

Could I ask you to be shown a copy of it. It's in volunme 2
of the agreed book of docunents. Yes, it's on page
566 of that volunme?---Yes, got it.

Euast acus di versus. Were you involved in any way in the
preparation of this action statenent?---No, | wasn't.

Have you published anything in relation to the O bost spiny
crayfish?---No, | don't think so.

Al right. And your training is - your formal training is
as an engineer, isn't it?---That's correct, yes.

But you have devel oped over the |ast years or so an interest
in crayfish?---Yes.

And it's that interest that caused you - | wthdraw that.

If | could draw your attention to page 3 of the action
statenent, and in particular it's on page 568 of the
agreed book, and if | could draw your attention to the
headi ng "W der conservation issues"; do you see

t hat ?---Yes, | do.

There's a statenent there which says "The protection of
streans inhabited by O bost spiny crayfish will also
benefit other resident species of aquatic flora and
fauna." You have got no reason to doubt that
statenent, have you?---Not offhand, no.

And it goes on to tal k about various fish species which
i nhabit catchnents in which the O bost spiny crayfish
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occurs. And then in the next paragraph it states that
"Protection of the riparian strip along streans

i nhabited by the Orbost spiny crayfish will also
provide habitat for a nunmber of rare or threatened
birds and manmal s, including the spot-tailed quoll, the
| ong footed potoroo, the powerful ow and the sooty

ow ." Again, you take no issue with that statenent,

do you?---Not at all, no.

inrelation to the Orbost spiny crayfish, if it were

present you agree that a 100 netre stream side buffer
woul d afford a protection to that creature?---1t may

do, yes.

And you understood in reading this action statenent that the

action statenment in fact provided - and this is dealt
wi th under the heading "Previ ous managenent action",
subheadi ng "Habitat protection”, tal ks about a nunber
of neasures to provide protection for these waterways.
And | want to draw your attention to the second of
them "Secondly, many of the waterways in the
suspected range of the crayfish support areas of rain
forest, which, with the addition of a buffer of

eucal ypt forest, is protected fromtinber harvesting by
prescription.” And then further comment is nade about
ot her wat erways which flow through national parks and
reserves, and then the next paragraph is the paragraph
| want to draw your attention to: "In state forest
sites of Orbost spiny crayfish and forest extending
approxi mately 100 netres from each bank of the

wat ercourse, for 1 kilonmetre upstreamand 1 kil onetre
downstream of those sites are included in the special

protection zone." You understood that this action
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statenent, at least in terns of the previous nmanagenent
action, was focused on the creation of 100 netre buffer
for one kil onetre upstream and downstream of the sites
of where an Orbost spiny crayfish had been

detected?---Sorry, what was the question?

You understood that the previous managenent action detail ed

in the statenent essentially - - -?---Ckay, yes.

Focused on the creation of 100 netre buffer zone?---Yes.

Yes.

And in terns of the intended managenent acti on,
there's systematic survey that's referred to, and then
over the page: "Habitat protection", again it refers
to: "Linear reserves consisting of an undi sturbed
buffer of approximately 100 netres on each bank of the
stream for one kilonetre upstream and downstream of the
detection site will be established at all sites on
public land where the Orbost spiny crayfish are
recorded.” That proposed action under the statenent
mrrors, as it were, the action that we have just

| ooked at previously?---Yes.

Now, when you conducted your analysis, | take it you were

You di
No.

focused primarily on finding the O bost spiny
crayfish?---Correct, yes.

dn"t go out there |ooking for a new taxon?---No.

And when you went out there, where were you asked to go
in particular?---There was two coupes were the main
ones we were requested to look at, and that's | think
the creek, the Brown Muwuntain Creek actually ran

bet ween these two coupes, so that was the nmain area we
were | ooking at. But | think there were actually four

coupes nenti oned.

Yes?---1n the original docunent.
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And | take it you are famliar wth the area we are tal king
about ?- - - Yes, yes. Not very famliar, but | certainly
know t he area, yes.

Was this your first on-site visit to that area?---To that
area where that creek was, yes. | had surveyed the
creek further down towards Bonang, but up there in this
coupe area, that's the first tine |1'd ever been up into
that, those higher headwaters.

When had you conducted the previous survey you just
nmenti oned?---W'd been conducting surveys in the region
since 2006.

And those surveys | take it didn't reveal the existence of
t he new taxon?---Not in that area, no.

No. In fact not in any area, is that the position?---No, we
actually found in Result Creek, we found species which
we t hought could have been a new taxon, but we didn't
have enough specinens to make a good conparison. To
actual ly describe the species and know if it's
different, you naturally need to get a nunber of these
animals to | ook at. You just can't get one or two and
make a deci sion on those.

What year was it that you found those exanpl es?---1 don't
know for sure, but possibly 2007.

And when you found those exanples, did you alert the DSE to
your find?---No.

H S HONOUR: Wiere is Result Creek?---On the Gap Road.
think it is actually shown on one of those naps.

Yes.

MR WALLER: Could | ask you to | ook at the book of maps, and
in particular could | ask you to | ook at map nunber
12?---1s that page 12?
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Yes, page 12, sorry?---Yes, okay.

That's a map that details roads, contours and
hydr ol ogy?--- Sure. Well, | can actually point out on
this one where Result Creek is.

Yes, it's actually nmentioned, isn't it? It's in blue "Result
Creek" ?- - - Yes.

And that was the area, was it, where you'd previously found
- - - ?---W'd previously found the new taxon, yes.

Ri ght . Now, is it the position that your site survey and
i nvestigations that you conducted for the purposes of
this proceedi ng focused exclusively on the streamthat
runs down the mddle of coupe 26 and between coupes 15
and 19?---That's correct, yes.

And how did you describe that creek? By nane?---Well, it's
an unnaned water course, but you can call it the Brown
Mountain Creek or tributary of the Bonang River.

Ri ght . But when we see references in your report, or if we
are to use the expression "Brown Muntain Creek", you
woul d understand that to refer sinply to that creek - -
-?---Certainly.

That runs through those coupes?--- Yes.

And do you see after it passes through - or while it's
passi ng between coupes 15 and 19, the stream divides
into two tributaries?---Yes.

Are they both - are they still part of Brown Mountain
Creek?- - - Yes.

But a separate tributary to the one - - -?---Yes, | nean, you
could call it, you know, east arm or west arm or
sonething like that, but - - -

Yes. And you understood that the east arm of Brown Muntain
Creek at that point forned the boundary of another
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| oggi ng coupe known as coupe 207?---Possibly, but coupe
20 is not shown on this one.

Yes. Were you asked to nmake any findings or do anything in
respect of coupe 207?---Possibly.

Possi bly asked or you possibly did?---Wll, we were asked to
| ook at the area. Unfortunately the maps | was given
to look at didn't have any GPS | ocations, or there was
no actual definition of this area. So where you are
saying coupe 19 is, or coupe 20 is, we had no physi cal
means of actually determ ning where those coupes are.

| see. So when you |l ocated a particular taxon or crayfish,
you were not able to say whether it was in fact
adj acent to a particul ar coupe?---No. But we took a
GPS |l ocation of the site, so we know exactly where it
cane from

Ri ght . You know exactly where it came from you just don't
know that position relative to the coupes?---No,
can't tell you that with accuracy unless we have a GPS
| ocation on the coupes. W say that it's, you know,
20 netres in this way or 20 netres outside sort of
t hi ng.

Now, your report contains as its back cover a full page
col our photo of a burnt out coupe?---Certainly, yes.

Who provided you with that photo?---That's ny photo, | took
it.

Yes. And do you know where that photo was taken from
relative to the map we are | ooking at?---No, but | can
show you on ny nap.

Ri ght . Well, by your map you are now tal ki ng about the maps
that are at the end of your report?---Sure, yes.

Wi ch page did you have in mnd?---Wll, if we go to page 45,
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and al so point of interest PO 368. So that's roughly
where that photo was taken.

Yes. So between those two water bodi es?---Yes.

|s that the position? And then - - -?---Yes.

And that coupe, that coupe that you - or that area where you
took that photograph that appears on the back cover,
that's an area that's also close to the Brown Muntain
stream isn't it, or the Brown Muntain Creek?---Wll,
that's up above it, that's |ooking down to the creek.
So the creek is down the base of that.

So your photograph is directed towards the creek?---Yes.

Yes. And did you wal k through that coupe, the burnt out
coupe, to reach the creek?---W did, yes.

Yes. And was any buffer retained at the edge of the tinber
harvesting on the side of the creek?---There was, yes.

And were you able to nmeasure how | arge that buffer was?---No,
| didn't.

Yes. D d you search for crayfish in the creek adjacent to
the burnt out coupe?---That's a good question. I
woul d say, yes, we did.

And what do you say "yes" based on?---Well, it's a bit hard,
because we did two surveys, one where we came in
t hrough the burnt out side, which are the nost northern
part of the creek we | ooked at and survey, but then
when we did the nost southern survey we actually canme
in on the other side, on Legges Road, so we actually
can't see where the burnt out section was fromthere.
But roughly by looking at it, yes, it |ooks roughly
opposite that burnt out section.

| just want to ask you about that. Looki ng at map nunber 12
that | gave you to | ook at?---Yes.
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You will see that coupe 26 is the northern nost coupe?---Yes.
And coupe 20, or the burnt out coupe, is south of coupe 19,

isn't it?---Seens to be, yes, but it's not marked on

this map.
No, it's not. But if you assune that coupe 20 - - -
H S HONOUR: Is it south of coupe 19 but contained within

the watercourses that are marked there, so it's in a
triangul ar area south of coupe 19, if | can put it that
way ?- - - Yes.

MR WALLER:  You can assune that it's bounded by the two
wat ercourses and Errinundra Road to the east ?---Ckay.
Vel | then probably the survey - we didn't, |ooking at
that, we probably surveyed between coupe 19 and coupe
15.

Ri ght .

H S HONOUR: Can you see that the main stream al ong the

bottom of the valley runs parallel with the eastern

boundary of coupe 15, but if you - | have got a plan -
- -?---Yes, so looking at it here, | haven't surveyed
opposite the burnt out section. VW wal ked up - we

wal ked further north of that burnt out section.
Ri ght ?---And surveyed in there.
Ri ght . Well go back to map 11, page 11, can you see the
dark blue triangular coupe south of 19?---M mm.
That's coupe 20, and from your previous evidence | take that
to be what you phot ographed?--- Yes. So that's where
we parked the car there, and wal ked down through the
base of 19 to the creek section between 19 and 15.
And that's where we surveyed in there.

Al right.

MR WALLER® R ght?---So we actually crossed the creek which
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is the southern boundary of 19 with the little creek
shown there, but that was a dry watercourse.

Ri ght .

H S HONOUR: Yes.

MR WALLER: But the creek - yes. So is it the case that
all of your surveying efforts which are the subject of
the work you did for this proceeding, were |ocated
between 15 and 19 only?---No, and then another section
further - - -

Yes?---Up, which we tal king north now

Yes?---VWiich woul d be probably getting towards 26.

Yes. Now, | want to ask you about that. Are you able to
say whether that survey activity occurred in coupe 26
or south of coupe 26?---1 could tell you exactly if you
had GPS coordinates for 26 to tell us what the
boundaries are, but here all | can do is sort of
estimate fromthe two maps we have got, and roughly it
| ooks Iike we are on just inside and outside the nost
sout hern boundary of 26 where it crosses the creek.

So we are on that boundary sort of just inside and just

out si de.

Ri ght .

H S HONOUR: If we look at your report, where are those GPS
coordi nates, M MCormack?---1f we go to page 44 of ny
report.

Yes?---The nost northern one. So point of interest 006, for
exanpl e.

Yes, and where do I - - -

MR WALLER: And then the GPS coordinates are all listed, are
they, starting at page 397

H S HONOUR: Yes, | follow
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W TNESS: A whol e bunch of - - -

H S HONOUR: Yes, thank you, M Waller.

MR WALLER: But you are not able to tell us, sitting there
t oday, precisely whether your survey effort was within
or w thout coupe 26?---Only by |ooking at the maps, and
|'"d say it's both within and w thout.

Ri ght . Now could I ask you to |l ook at map 11, pl ease. Do
you see the base of coupe 267?---Yes.

And you see that there's sone blue tucked into that
triangul ar indentation?---Yes.

And novi ng down southward as well, indicating that the area
had been | ogged between 1990 and 19997?7---Yes, | can see
t hat .

Now, you found evidence of the new taxon at that northern
site, didn't you?---W did, yes.

Yes. You found at |east one, possibly two or
three?---Certainly, yes.

How many did you find there?---On the nost northern one,
maybe two by the | ooks of it.

Yes. And the fact that you found themthere, and the fact
that that area had been directly or very closely the
subject of - or very close nearby the subject of
| oggi ng, harvesting in 1990 to 1999, suggests that the
species is able to co-exist with tinber harvesting, do
you agree?---1 agree that | found crayfish there, and
the crayfish | found were happy and heal t hy. | can
tell you that nuch.

Thank you. Just so that | understand, this new taxon, and
forgive ny ignorance, but is it a creature that's been
around for thousands of years at |east?---Yes.

It's not a recent nutation of sone other crayfish?---No, no.
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So it would be sonething that's left over, you know,
hundreds of thousands of years.

Hundr eds of thousands of years?---Yes.

Yes. And | ooking, if you would, at your map page 46 of 47
of your report, that indicates, does it, the areas that
you surveyed between Cctober and Decenber | ast year, as

wel|l as areas that you had surveyed in previous

years?---1t does, it's got different points on there,
yes.
Yes. So the points that we have been | ooking at at the

west, as it were, or towards the m ddl e of the page,
where we see for instance - and because there are
nunmerous records over-laid it's not exactly clear, but
there is a reference, at |east one reference to the
Bonang, which is the new taxon - - -?---Certainly, yes.

Alnost in the very mddle of the page?---Yes.

And next to it it says "PO 035"?---That's right, yes.

Now, that's the area which you have said is partly inside and
partly outside coupe 267?---Certainly.

Yes. And then noving | ower where we see further references,
you found at | east one exanple of the Bonang taxon, the
new taxon in that area too?---Correct.

Are you able to say how many you found there?---Not offhand,
no.

Ri ght . But certainly nore than one?---Certainly, yes.

And that's the area which is between coupes 15 and
19?---That's correct.

And then to the east, the northeast, there are sone further
references, | think it's Bonang 7 and Bonang 8?---Yes.

That's the surveys you conducted in Result Creek in
20077?---Correct.
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And then to the southeast there's another reference to Bonang
in acreek that | think is part of the Bonang River
south branch, is that right?---Yes.

And when did you conduct those surveys?---That survey was on
the followng day after | did this Brown Muntain
Creek.

And you were not instructed to do that survey, were
you?---No, | wasn't.

You did that for your own interest?---Certainly.

Yes. And you indeed | ocated anot her exanple of the new
taxon in that area as well ?---W did, yes.

So the distribution, as it were, of this new taxon was
substantially expanded by your survey in and around
Bonang Ri ver south branch?---Certainly.

Have you done any surveys further afield to see how w de or
broad the distribution of the new taxon is?---Yes, we
have.

Where have they occurred?---All these areas here. | nean,
the only spots where we caught them are actually shown
her e?

Yes?---\W have done a | ot of surveying south towards Bonang,
on the Bonang R ver, but we haven't |ocated any
crayfish there.

So if |I could ask you to - - - ?---But, I'msorry, that would
be north towards Bonang, we haven't found any crayfish.

So - - - ?---VWiat we - - -

The orientation of these maps we are |looking at in the map
book, they are north?---Yes, north.

So if you go to page 47 of your report, does that indicate
t he range of surveying you have done?---Yes, that gives
a better idea of sone of the spots where we have
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Ri ght .

actual Iy caught sonet hi ng. So we m ght have sanpled a
ot of sites and not actually found anything, and that
won't be recorded. It's only really where we have
recorded or vouchered a specinmen that it's actually
shown up on this map.

When you | ocated exanples of this new taxon within
the areas between or inside the coupes in question, so
bet ween coupes 15 and 19, and either inside or slightly

out si de coupe 267--- Yes.

D d you renove every exanple of the taxon that you

found?---We did, yes.

Do you need perm ssion to do that?---W do, yes.

And you obtained that perm ssion?---1 did, yes.

Yes. And you yourself were present on site at each of these
surveys?---Yes, | was.

Yes. And were you by yourself or in the conpany of
associ ates?---Soneti nmes by nyself, sonetines in the
conmpany of associ ates.

Yes. And when you renoved the new taxon, did you consider

it to be a rare species?---The ones we got fromthe
Brown Mountain Creek we didn't know whether they were
rare or not when we got them You know, a new speci es
could be comon, could be uncommon, but you know one
would think it would be reasonably unconmon ot herw se

we woul d have found it nore w despread.

Were you not concerned that if you renoved them you m ght

cause the species to be further endangered?---1t's

al ways a concern, but the bottomline is we are only
| ooking at a very small section of the creek, so we
just took the crayfish fromthis section and went way

up there and took another set of crayfish fromthat
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section. So whether that's going to have a
significant inpact on the overall population of the

creek, it is always a possibility, yes.

Was that decision that you took really the exercise of the

| see.

precautionary approach?---No, the exercise is to get
enough specinmens to find out what species it is. You
just can't get one specinen and deci de what species it
iS. | mean, these are crustaceans, they actually grow
back their arns and | egs. So, for exanple, when it
| oses an arm and grows back another one, the tenplate
changes. It mght be sonething different to what the
ori gi nal was. So you need to get enough that you can
get the overall as to what the nost common features are
and what is the norm

As | understand it, when you renoved the crayfish,
t he new taxon, you subjected it to a series of actions
which | think you set out on page 12 of your report,
where you say "Specinmens of crayfish captured fromthe
survey site were retained for identification. They
were returned to the office at Port Stephens where they
wer e phot ogr aphed, photographed alive, they were
DNA- sanpl ed, eut hani sed by freezing for 24 hours and
t hen vouchered." And then later you say they were

nor phol ogi cal | y exam ned?---Correct.

Are those the steps that you undertook in relation to each

sanpl e you took fromthese creek areas?---Certainly.

Yes. And are you able to say how many sanples, or how nmany
exanpl es of the new taxon you renoved in this
way?---Well, fromBrown Muntain Creek | think it was
either six or seven, and fromthe what | call the
Bonang picnic area, which is the one on that southern
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side, we got four specinens. And the Result Creek
speci nens, there's four or five of them but that was
fromthe previous survey.

Ri ght . Now, in your report at page 13 you state that
sanpl es of genetic material collected fromthe
speci mens are in storage and avail abl e. Sois it the
position that those sanples that you collected in the
| ast few nonths remain in storage?---No | onger. They
have been sent to Aneri ca.

But have they been sent to Professor Fetzner of the Carnegie
Museurr of Natural Hi story?---That's correct, yes.

In the United States?---Yes.

In your report you say: "Findings are expected in January,
and they may be of further interest to stakeholders in
the Brown Mountain area.” Have those findi ngs been
provi ded?---No, they haven't.

So we are none the w ser about this particular taxon?---Only
on the genetics side, yes.

In other words, we are still waiting for genetic
information?---W are, yes.

And that genetic information, that would be necessary, would
it, in order for this taxon to be properly
identified?---Not necessarily. | nmean, the majority
of species that have been described have been descri bed
wi t hout genetic information on the species. But this
is just a new tool, | nean genetics is now avail able so
it's sonmething that we can add in to the scientific
description of the species. So it's just handy to
have, and if we can get it it will show a relationship
bet ween t he speci es. So it mght say "Well, this new
Bonang taxon is related to diversus and related to
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bi dawal us and related to sonething conpletely

di fferent. So it's just another tool that we would
like to use if we can, and we have the ability to get
that genetic information, so we wll include it.

Now, these seven sanples that you took from Brown Muntain
Creek that we have been tal ki ng about, were they at any
time provided to the DSE?---No, they weren't.

Was information regarding the find provided to the DSE by

you?- - - No.
So you sinply provided - - -?---Well, sorry, let ne correct
t hat . | have talked to the DSE, | haven't done

anything officially but I have spoken to the DSE seni or
scientist and let them know that we have actually found
a new species in East G ppsland.

Yes. Wien did you do that?---1 don't know, a nonth or nore
ago.

But there's been no witten communication?---No witten
conmuni cati on, no. | mght qualify that, that
actually could have been in an email, we mght actually
have witten confirmation.

From the DSE, you think?---To the DSE, yes.

To the DSE. Did you receive anything in witing fromthe
DSE?- - - No, no. So it's not an official - it's just
anecdotal, we were just chatting between oursel ves.

You accept that the process by which a new taxon becones
recognised is not straightforward?---No, it's very
conpl i cat ed.

Yes, and it can take sone tine for that to be properly
undert aken?- - - Yes. It's a very |long, drawn-out
process.

Do you have any idea howlong it could take? Is it a
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Yes?- -

guestion of a couple of years or could it be a
decade?---No, it will be this year.

-1 nmean, we have done the manuscript, it's a scientific
manuscri pt that describes all the norphol ogical

di fferences or outstanding features and characteristics
of the new species, that's done. So all we are really
waiting for nowis just the DNA results which will be a
separate section which will be added in. Then it wll
actually have to go out to a scientific journal for
publication, so the journal will then send that
manuscri pt out for peer review, so a couple of
scientists wll have to look at it and make comment on
it. Then it will go back to the publisher, the
publ i sher may ask for alterations, you know, m ght need
to make it shorter or depending on what sort of space

t hey have got available, and then it will go to

publ i cati on. And that mght be in the next issue or
the follow ng issue or the follow ng issue. And it
depends on the journal too as to what sort of roomthey
have got . | mean, if we want to do it w th sonething
like the Australian Museum, there mght be a two year
wait before there's space available in their nmenoirs of
the Australian Museum but we woul d probably go to

another journal and do it through them

And in terns of the steps required to have the species

classified under the Flora and Fauna CGuarantee Act, are
you famliar with those steps?---1've never done one
under the Victorian Flora and Fauna Guarantee Act, no.

| believe it would just be a matter of making that

nom nation to their scientific commttee for inclusion.

And that nom nation would occur after the steps you have
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described - - - ?---Certainly. You can't do anything
until the species has a nane. Until such tine it's
got an official published nane there's not a |lot we can
do.

Yes. So in summary no formal taxonom c description has been
publ i shed yet in respect of the new taxon?---No.

No. And in summary, in relation to what's occurred in
America, no genetic analysis has yet been conpleted to
elucidate its genetic form- sorry, to elucidate its
genetic distinctiveness fromother related taxa?---No,
no results as yet, yes.

Now, in your report you were asked to give consideration to
the precautionary principle, do you recall that?---Yes,
| do.

And you provided an answer to the question "Wat is your
under st andi ng of the precautionary principle?", at page
33 of your report. Wiere did you obtain the
definition that you have set out at page 33?---1 don't
know, just going through various pieces of information
on the precautionary principle.

Can you recall what those pieces of information were?---Not
of f hand, no.

No. You did in your report pay attention to the code of
practice for tinber production 2007, didn't you?---Yes,
| think I was issued with a copy of that.

And you have reproduced a col oured photograph of the cover of
the code on the next page of your report?---Sure, yes.

Yes. Are you aware that the code itself contains a
definition of the precautionary principle?---Yes,
pr obabl y. Probably one of the ones | |ooked at, yes.

Could I ask you to look at, or to be shown, and it may be
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that you can relieve yourself of volune 2, but be shown
volunme 1 of the agreed book. And in particular if I
could ask you to | ook at page 185. And that page is
part of the glossary which is to be found towards the
end of the code of practice, and the code of practice
for your information begins at page 106?---M m.

But | ooking at that definition, is that then one of the

definitions you had regard to in comng to your own

answer to question 17?---1t probably woul d have been,
yes.
Yes. | want you to read, if you would, just to yourself, the

definition as set out in the code, just famliarise
yourself with it for the nonent ?---Ckay.

Now, you will see that the code definition includes the
expression "and to properly assess the risk-weighted
consequences of various options"; do you see
t hat ?- - - Yes.

Now, that's not a phrase that you included in your
definition, is it?---No.

Was there any reason why you chose to excl ude that
phrase?---No reason.

Do you accept, though, that the precautionary principle as
defined in the code is an accurate description?---Sure.

And what do you understand by that expression, "to properly
assess the risk-wei ghted consequences of various
options"?---Well, you would have to have options
avail able to assess, and you woul d have to work out
which is the best option for the |east problens.

Yes. D d you undertake that sort of exercise in answering
t he next question? You haven't set out the next
guestion, but I think - have you got a copy of the
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instructions that you received from Bl eyer |awers
handy? It's exhibit - | think it's 36, | mght be

W ong. Yes. And you wll see that on the |ast page
of those instructions you were asked question 17:

"What is your understanding of the precautionary

princi pl e"?---Yes.

And that's the question you have set out in fact in the form

you have answered it in your report?---Mmr.

And then you go on in a conclusion or a section headed

I will

Yes.

Yes.

"Conclusion", to deal with other aspects of the
precautionary principle, don't you?---Possibly, yes.

ask you, you see that you were asked, for instance:
"Having regard to the East G ppsland Forest Managenent
Plan and the action statenment for the O bost spiny
crayfish", and various other matters, you were then
asked "Wbul d the proposed | ogging be consistent with
the application of the precautionary principle in
respect of the Orbost spiny crayfish?" Now, because you
were not able to identify the presence of the O bost
spiny crayfish, that question becanme academ c, didn't
it?---Certainly.

And you didn't need to address it. So you turned
your mnd, | am suggesting, to how the precautionary
principle mght interact in relation to the new taxon
that you found?---Correct.

And you dealt with that under the heading
" Concl usi on". What you have said there, and | want to
direct your attention in particular to the paragraph
begi nning with the word "Australia" on page 34. You
have said: "Australia has adopted ecol ogically

sust ai nabl e devel opnent (ESD) as a guiding principle of
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envi ronnent al managenent . In relation to these coupes
a threatened crayfish species (Euastacus diversus) was
known to be present in the general area.” Just so
that we are clear, that is the O bost spiny
crayfish?---Yes.

Yes. "DSE in their action statenment nunber 128 admts they
know little about this specie's distribution, biology
or ecol ogy. When there is insufficient scientific
certainty about the inpact of |ogging projects on these
speci es, a precautionary approach should be taken when
approval is given, mandatory 100 netre plus buffer
zones along all creeks should be a standard requirenent
for any |ogging approval in this East G ppsl and
region." So is it the case that that statenent that
you have made about nmandatory 100 netre plus buffers
woul d be the sort of precautionary approach that shoul d
be adopted having regard to the existence of the new
t axon?- - - Yes.

Now, in terns of risk-weighted consequences, you only
considered, | take it, environmental consequences when
you had regard to the precautionary principle, didn't
you?---\Well, yes.

For instance, you didn't consider in weighing up
precautionary neasures that ought be taken - for
i nstance, the value of logging to the State of
Victoria, or the enploynent possibilities offered by
| oggi ng?--- No.

You didn't factor those into your calculations?---1 was only

interested in the crayfish.

Yes. Your Honour, | have no further questions.
H S HONOUR: Yes. Ms Knowl es?
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<RE- EXAM NED BY M5 KNOALES:

M MCormack, can | take you to page 36 of your report -
sorry, | beg your pardon, page 37?---Yes.

Can you see in the mddle of the page the publication you
menti oned "The freshwater crayfish of Victoria,
Australia"?---Yes.

What's the status of that publication?---Due for conpletion
probably early next year.

And with respect to the other publications on crayfish in
Australia, what is the status of those
publications?---Queensland will be finished about the
sane tinme, sort of Christmas, January next. And the
New Sout h Wal es is conpl et ed.

And who publishes those?---1 publish those.

Wth respect to the new species and the sanples that you
identified, why did you decide that it was a new
speci es?---Because of - well, | nean basically we have
got maybe five reasons why it would be a new species.

And what are those reasons?---Well, we have distribution for
a start. Now, this species is in an isolated
di stribution, so we looked at it and it's got bidawal us
over here, we have cl aytoni, Euastacus claytoni here,
and diversus here, and then the Bonang species here.
So we said "Well, it can't be bidawal us because it's
separated by two different species in between." So
conmmon sense would tell us that all the crayfish
speci es or the Euastacus crayfish species in Australi a,
have a connection between their distribution. So
there's a direct |ink. So this one is isolated, so
therefore it shouldn't be either claytoni, diversus or

bi dawal us, because it's separ at ed. So that's just a
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commbn sense one.

When you say "distribution”, can you clarify what you nean by

distribution?---Well, distribution is where it's known
to occur. So it mght be ariver valley and all the
tributaries of that river will have this species init.
And then when you go to a separate river system which
m ght be divided by nountains or sonething |ike that,
you woul d find another species with its own

di stribution. So distribution of the species is a

significant factor.

And how many different varieties of the species are

there?---Well, for Euastacus crayfish, you know, 43 or
- no, it would be now 50 species of those, in

Australia generally.

And with respect to the new species that you identified in

the three areas, was there anything specific or
particul ar about those areas in terns of

di stribution?---Yes, they were all high altitude sites.
So they were sites between sort of a 700 netre and 900
metre mark and they were all very restrictive. When
we went up a bit higher and the creek becane epheneral,
it wasn't flowing fully, we didn't get any crayfish.
And when we went down [ower fromwhere we did catch the
crayfish and the creek becane faster flow ng and
deeper, we didn't get crayfish. So they were
restricted, and there's just this sort of section of

creek before it was too deep on one end and not flow ng

enough at the other. So they were highly restricted
speci es.
H S HONOUR: The distributions that you have been tal king

about are mapped at page 37 of your book, is that
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ri ght ?---Yes.

And that shows - - -?---That shows roughly where the
di fferent species occurred, or are known to occur at
this stage.

And you say that they don't intermx, as it were, that this
is in a system which doesn't contain these other
speci es that you have mapped?---Yes.

Yes, | understand.

M5 KNOALES: And in respect of the map on page 47, are al
nunbered point of interest references - what are they
references to?---0On page 477

Yes?---They are just references to points in the area. They
are just spots that we have actually | ooked at or got a
sanple from And they m ght be diversus or Euastacus
di versus, they m ght be Euastacus claytoni, the Bonang
taxon, bidawal us, kershawi, all sorts of species we
have capt ured.

And when you say "we have captured”, who are you referring
to?---Well, nyself for one, and whoever else has gone
out on the surveys with ne. So that m ght be Dr Jason
Cogran, it mght be people fromthe Goongerah area, it
could be people from Sydney, it could be people from
Mel bourne - - -

l"msorry, if |I could clarify, with respect to this survey
and going to the Brown Muuntain Creek - - -7?---Ckay,
four of us went down there on the first day.

Yes. And who are they?---1 think they are listed in here.

MR WALLER:  Your Honour, | object to the question. It

doesn't arise out of cross-examnation, and it's

irrel evant.
H S HONOUR: Well, | think you did question in a general
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way about the process of the taking of the sanples, so

| am prepared to allowit, M \Waller.

MR WALLER: I f Your Honour pl eases.
M5 KNOALES: Wth respect to the taking of the sanples and

providing themto the university, to Professor Fetzner

in Pennsyl vani a, when you use the term"we" who are you

referring to?---Ckay. So when we collected the
specinmens in the Brown Mountain Creek, | was with Joe
Edwar ds, Joseph Henderson and David Cal dwel | . There

were four of us went down the first day, and three of

us on the second.

And you nentioned that you have been in conversation with the

DSE. Who have you been in conversation wth?---Tarno

Raadi k, their senior scientist.

Wth respect to the significance of the nam ng process, and

the significance of the - | beg your pardon. You have
descri bed the process of providing a manuscript and the
process of nam ng. What is the significance of that
process?---Well, the significance is once you find a
new species, it has to be scientifically described and
a manuscript witten which actually details the

nmor phol ogi cal characteristics of the aninal. And it
will get given a scientific nane, and this is sonething
that will last for all eternity, so there's a certain
due diligence, you have got to do it correctly first,
because once it is naned this |lasts forever, and all
reference to that animal will go back to this origina

description that we are doi ng now.

And prior to that being conpleted, what is your opinion on

the status of the species that you found in Brown

Mountain Creek?---In whether | think it's a new species
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or not? Yes, | am 100 per cent sure it's a new

species, there's no question that it's not a new

speci es.
Thank you. No further questions.
H S HONOUR: M MCornmack, the Flora and Fauna CGuar ant ee

Act defines a taxon as neaning a taxonom c group of any
rank into which organisns are categori sed. | take it
that the taxon, the relevant taxon on a group is that
of a species, is that right?---Yes, well, this is a
your Euastacus species, so - - -

A Euastacus speci es?--- Yes. So | nmean all these species we
are tal king about in this Brown Muntain, East
G ppsl and area, they are nostly Euastacus species, SO
they are a spiny crayfish, they have got lots of little
spi kes and spines on them conpared to, say, a Cherax,
like a normal yabby you woul d have, they are Cherax,

t hey are snooth.

Yes?---So these are all Euastacus. So we are just |ooking
at putting a species nane on it, |ike diversus or
bi dawal us or claytoni, et cetera.

Do you have your map at page 37 there?---1 do.

And can you open page 12 of the map book, which is the other
docunment you have got there. In ternms of what you
have mapped as the estimated distribution of this new
crayfish, it includes part of the Result Creek
catchnent, is that right?---1t does.

And that area is reserved as shown on page 12, is that right?
It's in the pink?---New parks and reserves, yes.

Well, as shown on page 12, it's entirely in a reserve unti
one gets upstreamon the edge of the map, is that
right?---Yes, it is.

. VTS CN: PN 11/3/10 600 Mc CORMACK RE- XN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

And did you detect this in the reserved area, or can't you
say?---Yes, | can say we detected it basically from
where that creek crosses the road up about 150 netres.

| see, yes. Soit's inthe vicinity of the word "creek"
where Result Creek is naned?---Yes, Result Creek - - -

Yes, | see. And if you look at the Bonang River south
branch?- - - Yes.

You can see that's rising towards the southeast, and you find
your point of detection further to the
sout heast ?- - - Yes.

Is that right?---1t would probably be off this map, it would
probably be somewhere here where we found it, one of
these little branches.

Yes. And again at that tinme are you in a pink reserve? As
| understand it you are?---Yes, it was what they cal
t he Bonang picnic area, if anybody knows it.

Yes?---1t was a little picnic site there.

Yes, thank you. | s there anything arising out of that?

MR WALLER  No, Your Honour.

H S HONOUR: Thank you, you are excused.

<( THE W TNESS W THDREW
(Wtness excused.)

H S HONOUR: Is it a convenient point?

M5 MORTIMER  If Your Honour pleases, it is.

H S HONOUR: And who do we have this afternoon,

Ms Mortinmer?

M5 MORTI MER:  Dr Bel cher.

H S HONOUR: Yes. Can | say to you that | may have been a
bit expansive in ny tinetabling remarks yesterday.

The County Court is due to sit here in the mddle of
the week after next, and that may be a noving target,
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in other words, it may be we can sit a bit |onger, but
partly for that reason and partly because of court
commtnments in Ml bourne, having regard to the fact
that the case was originally estimated at 7 to 10 days
when we fixed it in Sale, | would want - | would
certainly not want it to go into the week before
Easter, that's the first thing. And so the next two
weeks have got to be it, and in a sense the shorter the
better within that framework. But | would have to
inmpose limts on final addresses and things of that
nature if it were necessary to do that within the next
two weeks. In other words, we are going to have to
wind up in that tine. W will effectively have had
close to twice the estimate, by the tinme we finish that
four week period.

M5 MORTI MER: W understand that, Your Honour.

MR WALLER: Just to be clear, Your Honour expects the matter
to be finished, the |last date would be 26 March, is
that right?

H S HONOUR: That's right.

MR WALLER: For our part our estinmate, even with a convenient
break between evidence and subm ssions, would have us
finishing on 25 March.

H S HONOUR: Yes.

M5 MORTI MER  And we at the nonent agree with that, Your

Honour .
H S HONOUR: Yes. Well, that's within the outer limt
that | was just seeking to divine. If we can finish

faster so much the better, but if we can't then you
have obviously got to be given the opportunity to
present your cases fairly. So | amnot going to
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the hearing, but I amsaying to you that we wll

i ncreasingly cone under sone pressure, and it's about
the mddle of the week after next that that pressure is
going to cone from a nunber of directions. Per haps

|'d better leave it at that for the noment.

M5 MORTI MER I f Your Honour pleases.
H S HONOUR: W will adjourn until 2.20.
LUNCHEON ADJOURNMENT
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UPON RESUM NG AT 2. 25 PM
H S HONOUR: Yes?
M5 MORTI MER: |If Your Honour pleases, M Nall will take the

next w tness.
H S HONOUR: Yes, M N all.
MR NI ALL: If Your Honour pleases, | call Dr Chris Bel cher.
<CHRI STOPHER ALAN BELCHER, affirnmed and exam ned:

MR NI ALL: Dr Belcher, can you tell H's Honour your ful
name, please?---Christopher Al an Bel cher.
And your address?---397 Brunbys Road, Peterborough.
And your occupation?---1 am a bi ol ogi st.
And in Cctober |ast year, in October 2009, were you asked by

the lawers for the plaintiff to provide an expert

report in this proceeding?---1 was.
Wul d you have a | ook at this docunent, please. Can you
identify that docunent, Dr Bel cher?---Yes, | can.

And what is it?---That's asking ne to be an expert W tness.

And it's a letter of instruction dated 26 Cctober 2009 from
Bl eyer Lawyers seeking an expert opinion from
you?- - - Yes.

| tender that, if Your Honour pleases.

#EXH BIT 39 - Instructions to Dr Bel cher.

MR NIALL:  And in answer to that request, did you in Decenber
2009 provide a witten opinion?---Yes, | did.

Wul d you have a | ook at this docunent, please. Is that a
copy of your expert witness report for the spotted
tailed quoll in answer to the request?---Yes, it is.

And if you go to page 5, there's a signature and a date. I's
t hat your signature?---Yes.
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And the report is dated 18 Decenber 20097?--- Yes.
Now, to the extent that the report contains matters of fact,
do you believe those facts to be true?---Yes, | do.
And to the extent that the report contains statenents of
opi nion, are they your opinions?---Yes, they are.
And do you honestly hold those opinions?---1 do.

| tender that, if Your Honour pleases.

#EXHI BI T 40 - Report of Dr Bel cher.

MR NI ALL: Just a couple of additional questions, doctor. In
your report you refer on a couple of occasions to a
publication called Long and Nel son 2007. Are you
famliar with that publication?---Yes, | am

Can you tell H's Honour what type of docunent that is?---It's
a draft national recovery plan.

And do you know whet her that's nmade under any statute?---1
believe it's under the Environnment Protection and
Bi odi versity Conservation Act.

And that's a Commonweal th Act?--- Commonweal th, yes.

Now, you refer in your report to Long and Nel son 2007, and
you have identified it as the recovery plan. What is
a recovery plan, Dr Bel cher?---Under the Act the
Commonweal th is obliged to prepare a plan for
t hreat ened species currently once they get to the
endangered cl assification, and the purpose of the plan
is to identify the causal threats for the species’
endangered status, and to attenpt to address those
factors in order that the species may recover, and
ultimately be deli sted.

Now, you refer in your report to Long and Nel son being a 2007
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publ i cati on. Can you tell H's Honour what the current
status of the docunment is?---It's finally been approved
by all the states that it covers, and it's been revised
into a new format, and is either out for public conment
or about to be released for public comrent.

Wul d you have a | ook at this docunent, please. Can you
identify that docunent for H's Honour?---Yes, that's
the draft national recovery plan.

And is it dated?---Yes, it's - - -

O at least by the nonth?---1t's a draft public comment,
February 2010.

Now, | can hand up a spare copy to Your Honour. Now,

Dr Belcher, are you famliar with the version of the
docunent that | have just provided to you?---Yes, | am

And to the extent that there are opinions expressed in that
report, is there anything that you disagree w th?---No.

Ri ght . Just a couple of questions, if | may. If you go to
page 6 of the - no, perhaps if you go to page 3 of the
report, do you see the heading "Sunmary"?---Yes.

And in the mddle of that paragraph the sentence begi nning
“"Major threats to the spotted tailed quoll are"?---Yes.

Can you just read that to yourself to the conclusion of that
par agr aph?- - - Yes.

And in broad terns does that summarise the threats that are
described in the report?---Yes, it does.

And do you agree that they are the major threats to the
spotted tailed quoll?---Yes.

Can you go to page 6 of the docunent, please. And there you
wll see a table under the heading "I nportant
popul ati ons", and a nunber of states are identified.
Can | direct your attention to Victoria, and there are
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three areas identified, Geat Gway National Park,
M Eccles National Park, and East G ppsl and?---Yes.

Firstly in relation to the G eat way National Park, are you
famliar with that popul ation of quoll?---Yes, | am

And what's its current status, in your opinion?---1 would say
that they are critically endangered and nost |ikely
functional ly extinct.

Now, the phrase "functionally extinct"” that you have j ust
used, could you explain to H s Honour what you nean by
that phrase?---Wthin the eco-systemtheir popul ation
| evels are so low that they no | onger play the role
that they would normally play within that eco-system

And in relation to the M Eccles National Park popul ation
that are identified in that table, are you famliar
with that popul ation of quoll?---Yes, | am

And what in your opinion is its current status?---The sane as
the G eat Oway National Park, they are critically
endangered, and again functionally extent.

Now, given your opinion in relation to those two sets of
popul ation in Victoria, does that have any significance
for the population in East G ppsland?---I1t does. East
G ppsl and has becone the stronghold for the species in
Victori a.

And what does it nmean to be a stronghold, Dr Belcher?---1It's
basically the only area in the state where quolls are
persisting at anything |like normal popul ation |evels.

Now, if you go to page 8 of the report, you will see
i medi atel y above the words "habitat | oss and
nodi fication" are the word "the major threatening
processes are discussed further below', and bel ow t hat
under various headings, are they the major threatening
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processes identified by the author, starting with
habitat | oss through fragnentation, tinber harvesting,
poi son baiting, et cetera?---Yes.

If you go to page 9 under "Poison baiting", and then over the
bottom of page 10, you will see the last sentence on
that page it says: "Wile the loss of a small nunber
of individuals resulting from 1080 poi soni ng nmay have
no popul ation level inpact in areas where quol
popul ations are relatively large, in small fragnented
or declining popul ations, even snall elevated nortality
rates may markedly affect population viability." Do
you see that, doctor?---Yes.

Now, firstly that sentence relates to |oss of individuals
resulting from 1080 poi soni ng. What's 1080
poi soni ng?---1080 is a widely used poison for a range
of pest species, including carnivorous manmal s, but
al so herbivores and omni vores.

Now, the observation in relation to that deaths may markedly
affect population viability in relation to that
particul ar threatening process, does that have any
rel evance to any other threatening process?---Yes, it's
in the same - the population viability analysis has
found that even small increases in nortality rates
greatly increases the probability of extinction for
smal | popul ati ons.

And does that observation in your opinion have any rel evance
to the population of quolls identified at page 6 as the
East G ppsl and popul ati on?---Yes, it does.

And what's the relevance to that?---Because nost of the
popul ations surviving in Victoria are small and
fragmented, they are all at risk of extinction with any
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Ri ght .

And

increased nortality rate.

Now, can you go to page 20 of that report, the Long
and Nel son recovery plan. And you will see a heading
"Managenent practices", do you see that,

Dr Bel cher ?- - - Yes.
won't ask you to read it all, but over on the next
page, the first full paragraph there, the paragraph

begi nning "There are no mtigating neasures"?---Yes.

Can you read that paragraph to yourself, please?---Yes.

And do you agree with that paragraph?---1 do.

| tender that report, if Your Honour pleases.

#EXHI BIT 41 - Long and Nel son report.

MR NI ALL: The last questions | have relate to your report.

" And

Could | take you to page 11 of the court, paragraph 12
- perhaps paragraph 11 on the bottom of page 10. In
the first sentence of paragraph 11 you say: "The area
shoul d be surveyed during the species' breeding season
May to August using hair tubes of a particular density
or renote caneras"?---Yes.

active" - going on a fewlines or a few words - "active
searches for latrines should al so be conducted during
this period." Now, in paragraph 12 you say that "the
survey undertaken from 10 Novenber to 5 Decenber using
four renote caneras did not detect spotted tailed
quolI's in the four coupes of Brown Mpuntain. It nust
be noted that the survey period was at the |east
appropriate tine." Now, firstly, if the survey that
you had undertaken had been undertaken using the sane

met hodol ogy but in the nonths of between May and
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August, are you able to tell H's Honour whether that
woul d have had any significance for the ability to
detect a quoll present in the coupes?---Yes. Duri ng
the period that the survey took place, fenmales are
restricted by having young in a den, so their activity
and the area they are able to nove inis greatly
restricted. Simlarly for nmales, because it's outside
of the breeding season, their activity is at a m ni num
so therefore the likelihood of detecting quolls during
that period is very |ow | f, however, the survey was
undertaken during the species' breeding season, My
through to the end of August, activity peaks during the
breedi ng season, so the probability of detecting quolls
during that period is much higher if they are present.
But even during that period, using the techni ques
described in the report, the probability of detection

is still only between 70 and 80 per cent.

finally, you refer at the top of page 11 to searches for

| atri nes should al so be conduct ed?---Yes.

How easy is it to find latrines used by quoll s?---Depending

on the habitat, if there's rock outcrops it can be
considerably easier, but latrines in forest simlar to
the forest in the coupes on Brown Muwuntain wll
commonly have latrines on logs, and it's quite possible
to find them- certainly not easy, but it's quite
possible to find them | have found themin a simlar
forest in New South Wal es, co-workers have found them

so it's possible.

And is the ease of detection influenced by the tinme of the

year in which the search is conducted?---Absol utely.

Peak |l atrine use occurs during the breeding season, so
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during the breeding season you got an accunul ati on of
scats on latrines, and they may well be washed off.
But because they are continually using those latrines,
the probability of finding active latrines is nuch
hi gher .

And what about the probability of finding latrines during the
period of Novenber, Decenber?---Again that's fairly |ow
because of the restricted novenents and nuch | ower

activity of both male and fenal es.

Yes. They are the only questions | have, if Your Honour
pl eases.
H S HONOUR: Yes. Yes, M Redd.

<CRGSS- EXAM NED BY MR REDD:

Dr Bel cher, you were taken in Exhibit 41, which is the Long
and Nel son report ?---Yes.

To a table on page 6 of that report. Now, M Eccles
Nati onal Park, that's not an area that's been subject
to tinber harvesting before, is it?---No. Land
clearing, but in the surrounding country.

Yes. Now, if | could just clarify some - just a couple of
references in your report, being Exhibit 40. You have
got a copy of that before you, do you? There are sone
ref erences throughout, and I wll just take you to one,
if you could turn to page 9 of that report, paragraph
8, the second bottom paragraph, there's a sentence
there that reads: "There is currently no evidence that
even aged regrowth forest provides a suitable habitat
for quolls in Victoria (Loyn et al. 1980)" - sorry, |
shoul d rephrase that, that's at the begi nning of the
next sentence. "Loyn et al. 1980 found that quolls no
| onger persisted in the Boola Boola State Forest after
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harvesting." Do you see that sentence?---Yes.

Now, | m ght be m staken, but | couldn't find the reference
to that in your list of references that you have set
out in your report at the end?---You are right, |
haven't included that in ny reference |ist.

Are you able to tell us now the particulars of what that is,

as in the title and publication, can you recall ?---1t's
a Forestry Comm ssion publication. There are at | east
t hree probably nore authors. It's a survey of the

Bool a Boola State Forest.

Yes, okay. And - - -

H S HONOUR: Wiere's that?---In central to East G ppsl and.

Yes?---In foothill forest.

MR REDD: Now, simlarly, Dr Belcher, on that sanme page you
will see there's a few references to Bel cher
20087?- - - Yes.

Do you see that ?--- Yes.

That was another one | couldn't spot ?--- Yes.

But can you just check whether that's present?---It's at the
front of the report, under "Relevant publications”, and
| failed to transfer that to the references at the
back. On page 4.

Page 4, yes?---The bottom - of the rel evant publications.

That's the bottom 2008 publication, is it?---Yes.

Yes, | see. So the reference to Belcher 2008 is a reference
to that docunent, is that right?---Yes.

Yes. Now, Dr Belcher, you are aware that there are reserves
i medi atel y adj acent to coupe 15, are you not ?---Yes.

If the witness could be handed the agreed nmaps,
pl ease?--- Thank you.

So, Dr Belcher, do you see the maps have nunbers in the

. VTS CN: PN 11/3/10 612 BELCHER XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

bottom ri ght - hand corner ?--- Yes.

If you could turn to map nunber 7. And you see that towards
the top of the map there's the four coupes
mar ked?- - - Yes.

Do you see that ?---Yes.

That is a map that shows the forest managenent zones prior to
Novenber 2009. Now, you are famliar with the terns
"special protection zones", "special managenent zone"
and "general managenent zone", Dr Bel cher ?---Yes.

Yes. So you are aware that there's no harvesting allowed in
speci al protection zones?---Yes.

And al so no harvesting allowed in conservation parks and
reserves?---Yes.

And if you turn to the next page to map nunber 8, you wll
see there that there are new parks and reserves that
have been added foll ow ng Novenber 2009, do you see
t hat ?---M nm.

And that is the mddle hue of pink, if |I can put it that way,
being that there are three pink colours on that page
fromlightest to darkest, but the mddle one is "New
par ks and reserves 2009"?--- Yes.

Now, I will show you one nore nap. If you could turn to map
nunber 11, you will see there, Dr Belcher, that in
addition to showi ng us the managenent zones, we have in
bl ue "Loggi ng history" of the surrounding area?---Yes.

And we have al so obviously changed the scale on this map, so
we are in a closer scale. So you woul d agree,
woul dn't you, that large parts of the new reserve
i medi ately west of coupe 15 has no recorded | oggi ng
hi story?---Fromthe map, yes.

Yes. So woul d you agree that you could describe those areas
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as unl ogged mature forest?---Not w thout |ooking at
t hem no.

You don't accept that?---Not w thout |ooking at them

Ckay. You are not famliar with that area?---Not enough to
stand up in court and say that they are unl ogged mature
forest.

You are aware, though, that - or are you, | should say - are
you aware that that reserve was announced by the
governnment as part of what it calls "New icon and old

growm h reserve", are you aware of that

announcemnent ?---No, | was not .
kay. If the witness could just be shown volune 3 of the
agreed book, please. Dr Belcher, if you could just

turn to page 1043 of that volunme, you will see there,
and apol ogies for the size of the font, you will see
there a docunent headed "Media release”, and in the top
paragraph it states: "The Brunby Labor governnent wl|
protect a further 400 hectare of the Brown Muntain
area, including the nountain sunmt, as part of the
establ i shnent of old growh and icon reserves in East
G ppsl and, Environnment M nister Gavin Jennings said
t oday. M Jennings said that the inclusion of the
| arge area around Brown Muuntain would form part of a
signi ficant unbroken |ink between the Errinundra and
Snowy Ri ver National Parks." Havi ng now had t hat
brought to your attention, does it at all refresh your
menory about that announcenent ?---Vaguely, but not in
detail .

Al right. Wll, aml to take it fromthat that for the
pur pose of your report you have not factored in as an
assunmed fact that there is unlogged nmature forest
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Yes.

is

i medi atel y adj acent to coupe 15?---Fromthe road there
is, but given the size of that area, | couldn't get up
here and say that it's all unlogged mature forest.

M/ question is, though, for the purpose of your report
and the opinions that you have expressed in it, you
have not assunmed that there is unlogged nmature forest
to the west of coupe 15, is that right?---1 haven't
stated that there is unlogged mature forest to the
west . | haven't stated that it would forma corridor
between the parks to the west and the parks to the
east .
it the case that you are not aware of what that forest
is like to the west of coupe 157?---Not all of the area

t hat has becone park, no.

Do you agree that the presence of unlogged mature forest may

be a significant factor in enabling quolls to use
near by areas once groundcover and understorey have
reest abli shed?---1t may be, depending on the prey that

t hey are dependent on.

And for the purpose of this question assune that the area in

pink to the west of coupe 15 as described on map 11
assunme that that area is unlogged nmature forest, having
made that assunption would you agree that the presence
of that unlogged mature forest may be a significant
factor in establishing quolls to use coupe 15 once the
groundcover and understorey have reestablished?---Well,
it would depend on their prey base. |If like in other
noi st forests that | have worked in or am aware of

ot her people's work in, arboreal mammal s conprise a

significant proportion of their diet.

Yes?---After harvesting the nunber of trees with hollows wll
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be mnimal, so therefore the habitat for their prey
will be mninmal. So unl ess there's abundant suitable
terrestrial prey, it may well not enable themto

utilise coupe 15 after | ogging.

But assum ng that that area in pink is mature unl ogged forest

Yes.

Yes.

Yes.

and will remain so because it's in a reserve, you would
agree, wouldn't you, that that of itself would provide
a protected habitat for arboreal mammal s?---Dependi ng
on the tree species.

You woul d agree, wouldn't you, that holl ow bearing
trees are predom nant anongst old growth
forests?---Again depending on the tree species.

Now, you have been infornmed in your letter of
instruction, which is Exhibit 39, and | think it's in
paragraph 16 of that letter, you have been asked to
assune there that VicForests wll create a 100 netre
stream side buffer and al so what | mght call nodified
habitat tree prescriptions. Now, you woul d agree,
woul dn't you, that the 100 netre stream side buffer
woul d provide a degree of protection for spot tailed
quol | ?---1 guess the fundanmental problem | have with
that is the large area requirenents for spotted-tai
quol I's, protecting a proportion of their habitat may
result in that habitat not having sufficient prey to
enable females to breed, ie, the prey resource isn't
great enough to enable themto breed successfully. So
it may add sonme neasure of protection, but whether it
is adequate to enable female quolls to be resident and
to be able to successfully breed is another matter.

Now, do you have volunme 2 of the agreed book before

you? | amnot sure if you do. | mght get that just
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bef ore you. You can do away with volune 3 if you'd
like, we don't need that one again, | don't

t hi nk?---Thank you.

If you could turn to a docunent that begins at page 0566

That should be a docunent headed "Action statenent

O bost spiny cray"?---Yes.

Are you famliar with that docunment, Dr Bel cher ?---No.

Have you seen it before, do you think?---Yes, | would have

read it at sonme stage in the past.

At sone point. If you could turn to page 3 of that
docunent, which is page 0568. In the left-hand
colum, the second bottom paragraph reads: "Protection

Yes.

Yes.

of the riparian strip along streans inhabited by the
O bost spiny crayfish will also provide habitat for a
nunber of rare or threatened birds and mammal s,
including the spot tailed quoll." Pausi ng there,
woul d you agree with that statement?---1t will provide
sone habitat . Whether it's sufficient habitat is
unknown. It really depends on the specific area and
t he anount of habitat that is protected.

And you woul d agree that the nodified habitat tree
prescriptions, which are the ones set out in 16B of
your letter of instruction, you woul d agree that those
prescriptions provide a |l evel of protection for
arboreal mammal s upon which the quolls m ght
prey?---Again, they'd provide sone habitat for arborea
manmal s, but whether that's going to provide sufficient
prey is unlikely.

Now, if you could turn to - this is still in volume 2
of the agreed book - turn to page 0562. | shall take

you to the front page first. So the docunent begins
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Now,

Yes.

|

on page 0555, that should be a docunent headed "Action

statenent, spot tailed quoll"?---Yes.

that's a docunent with which you are famliar, are

you?- - - Yes.

If you could turn to page 0562 of that docunent, you
will see in the right hand columm there's a subheadi ng
"Habi tat protection”, and the second-|ast sentence in
that colum reads the following: "In East G ppsland
(the area covered by the Forest Managenent Plan), there
will be a target of 75 quoll sites in protected
habitat, that is, parks, reserves and state forest,
SPZ/ SNZ. Currently there are 71 sites of quol
records protected in East G ppsland, including 21 in
state forest (note that this prescription exceeds the
target of 50 protected records specified in the East
G ppsl and FWVP) . " Now, woul d you agree that the target
of 75 quoll sites has now been nmet in East

G ppsl and?- - - Yes.

coul d take you now, Dr Belcher, to page 13 of your

report, and you will need to have volune 1 of the
agreed book before you as well. At the top of page
13, in response to a question asked of you, you say
that "The precautionary principle is that |lack of ful
scientific certainty should not be used as a reason for
post poning a neasure to prevent degradation of the
environnment where there are threats of serious or

irreversible environnental damage"?--- Yes.

Yes. And you have given a reference there froman Act. I's
that the Act from which you have drawn that
definition?---Yes.

Yes. | would like you now in the agreed book of docunents
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to turn to page 0106. Now, have you got page 106
there, Dr Belcher? That should be a docunent titled

"Code of practice for tinber production 2007"7?---Yes.

Is that a docunent you are famliar with?---1 have read it.

Yes.

Yes.

| wouldn't say it would be word perfect, but - - -
Wien was the last tinme you read that?---1 would have
read it when | received the brief from Bl eyer Lawyers.
Al right, if you could turn now to page 0185, which
is a glossary, or part of the glossary to that
docunent . You will see at the top of that page
there's a definition of "precautionary

princi pl e"?---Yes.

If you could just read that to yourself for the

nonent ?- - - Yes.

You have read that ?---Yes.

Now, you would agree, wouldn't you, that the definition in

Yes.

Yes,

the code is different to the definition you have used
for the purpose of your report?---There's a risk
analysis in the code, but there's not in the definition
that | have provided.

And in fact when you have answered your question about
t he precautionary principle, you haven't undertaken an
assessnment of the risk-weighted consequences, have
you?---1 probably have as far as the species has gone
inthat with regard to protecting 75 sites for the
forest managenent area, that is unlikely, highly
unlikely to be a viable - to constitute a viable
popul ati on.

but to the extent, Dr Belcher, that you have assessed
ri sk-wei ghted consequences of various options, you

haven't assessed at all the consequence, for instance,

. VTS CN: PN 11/3/10 619 BELCHER XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

to the tinber industry, would that be right?---M brief
was to | ook at spotted tailed quolls. That was

totally outside ny brief.

Yes?---And ny area of expertise.

So |

Yes.

take it then that when answering the question about the

precautionary principle, you had not given any wei ght
to social and econom c factors when deciding your
answer, would that be right?---1 have | ooked at the
consequences for the conservation of spotted tailed
quol I s.

And you haven't | ooked at consequences ot her than

that, would that be right?---Yes, that's right.

Wul d you agree with ne that in applying the precautionary

princi ple, measures shoul d be adopted that are
proportionate to the potential threats?---Probably,

yes.

And do you accept that a reasonabl e bal ance nust be struck

bet ween the stringency of the precautionary neasures
whi ch may have associ ated costs that are not only

envi ronnental but al so social and econom c, and the
seriousness and irreversibility of the potenti al

threat, do you agree with that?---1n as nmuch as the
threat to quolls is clearly denonstrated in the draft
nati onal recovery plan, and they are still declining,
and the Scientific Advisory Commttee for the Flora and
Fauna Guarantee of Victoria has stated that unless that
decline is stopped, they are likely to becone extinct.
So | think | have addressed the precautionary principle

as far as the spotted tailed quoll goes.

Yes. Dr Belcher, | appreciate that that's your opinion, and
you have expressed as nmuch in your report. But | am
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real |y asking whether you agree with nme that in

appl ying the precautionary principle, a reasonable

bal ance nust be struck between the stringency of the
precautionary nmeasures on the one hand, and those
nmeasures have costs that may be environnental but they
al so m ght be social and econom c, and on the other
hand the seriousness and irreversibility of the
potential threat. Do you agree with that?---Depending
on what your role is, yes. My role is to assess the
likely inmpact on spotted tailed quolls, so again it's
not wthin the brief | was given, nor ny expertise.

You are tal king about an environnental inpact statenent

| evel of applying the precautionary principle.

Yes?---Not on an endangered species |evel.

Yes.

Wul d you agree that once we undertake an assessnent
of the risk-weighted consequences, bearing in mnd the
surroundi ng reserve system which | have taken you

to?---M .

The fact that there have been established 75 quoll sites in

protected areas within East G ppsland, and that there
are no records of quolls within these coupes, would you
then agree that the proposed harvesting is
proportionate to the threat?---No, given the
information that has preceded you about the tine of the
survey being inappropriate, and the timng is during a
peri od where you are least likely to record them if
you | ook at | guess the bigger picture, nost
extinctions are increnental, and with your approach -
it's an increnmental approach, coupe by coupe. And if
you |l ook at the current status of quolls, they are

still declining. They are having a major range
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contraction in Victoria from Wstern Victoria back to
East G ppsl and. The current managenent, |and
managenment practices haven't halted that on-going
decline, therefore the risk that the species wll
becone extinct in Victoria is real and increasing, as

t hey contract.

But you woul d accept, wouldn't you, that that risk, so far as

it arises fromthe |logging that's proposed for these
coupes, is |lessened by reason of the presence of the
reserve imediately to the west of coupe 15, and al so
the 100 netre stream side buffer, and also the nodified
habitat tree prescriptions, would you accept
that?---Only to a limted extent, and again given the
area requirenments of the species, reserving part of a
territory is not going to protect the individual that's
[iving within that habitat. And as far as the reserve
system the 75 sites, we don't know whether they are
actually serving the purpose that they have been set up
for. And if you refer to the draft recovery plan, it
is one of the actions required, to survey those
reserves to determ ne whether or not they are actually

protecting quolls.

So, Dr Belcher, could you have map 11 before you again,

probably under that - you can do away with the vol une

of the agreed book if it's easier?---Thank you.

Dr Bel cher, having now been taken to not only the existing

reserve system shown on this map, but also the
addi tional reserve system may | ask you to again
assunme that it is mature unlogged forest in the
addi tional reserve system save where indicated

otherwise on the map in blue? So nmaking that
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assunption, and factoring those reserves into your
assessnment, would you not now agree that the proposed
harvesting provides the appropriate degree of
precaution for the set of risks associated with

it?---No, | amsorry, | don't.

Do you consider that the additional reserves that | have

directed your attention to this afternoon have any
bearing on that question at all?---1 cone fromthe
perspective that the two major factors agreed on in the
draft national recovery plan have been responsible for
t he specie's decline and on-going decline are habitat

| oss and fragnentation. The habitat in those
conpartnents, or those coupes, from ny observation
provide optinmal habitat, fromthe arboreal mamal
survey undertaken by Henry and Mtchell it reinforces
that it's optimal habitat, given the high density of
arboreal mammal s present, so if you |lose that, then you
are furthering the process that is likely to bring
about the eventual extinction of the species. If you
|l ook at it coupe by coupe, there's always an
increnental |oss, whereas the national draft recovery
pl an, they highlight the need to look at it froma

| andscape perspective - - -

Vel | sorry, go on?---You can argue one bit here isn't going
to be significant. But you repeat that tinme after
time then it does becone significant. When you are
dealing with a species that is currently classified as
endangered and there is consensus on what the threats
are to that species, and the causal factors responsible
for the process of those threats, then | osing optinm
habitat is a threat. The fact that |oss of habitat
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31

Vel |,

and then fragmentation of habitat is agreed to be the
maj or threat to the species, that |ogging these
conpartnents is continuing that threat.

| understand the point you nmake, Dr Belcher, but | am
asking you to factor in the additional habitat by
nature of the new reserves which you hadn't directed
yoursel f to when you wote your report, and considering
that gain of retained habitat when you are assessing
t he question of the |oss of habitat by reason of the
harvesting in the coupes, and when you add in that
additional factor don't you reach a different

concl usion; nanmely, that the proposed harvesting is a
proportionate response to the threat posed by the

harvesting?---No, | don't.

You don't accept that?---No.

So - -

is

See.

- ?---And | would direct you to the paragraph on the
i mpact of losing small nunbers of animals and the
likely - or the greatly increased risk of extinction.
So in species that currently occur in snal
popul ations, |ike the spotted tailed quoll, because of
past |and managenent practices, any increase in the
nortality rate is going to significantly increase the
ri sk of extinction.
it your view then, Dr Belcher, that for the
precautionary principle to be applied to this area,
there nust be zero risk to the spot tailed quoll, is
t hat how you approach it?---Gven their current status,
if not zero, close to it, yes.

And so in other words there ought be no harvesting
on any conditions whatsoever in this area?---Not in

opti mal habitat when that has been recogni sed as one of
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the two maj or factors in their decline.
| have no further questions of this w tness, Your Honour.
H S HONOUR: Yes. Yes, M N all
<RE- EXAM NED BY MR NI ALL:

In answer to a question fromny learned friend, M Redd, you
were asked effectively, given the new reserves and the
100 nmetre buffer and the tree prescriptions, whether
they woul d | essen the problem for the quolls. And in
answering that question you referred to not given the
requirements of territory for this animal. What do
you nean by the requirenments of the territory for the
quol | ?---1In optimal habitat, female quolls require in
the order of 200 to 300 hectares to be able to
successfully breed and rear young. If you are saving
a small proportion of the coupe, that's not going to
really influence whether or not they are going to be
able to breed. If you renmove optimal habitat, unless
you are saving a substantial anount of the female's
territory, you are going to alienate their habitat.
And therefore the female - the habitat will be
unsuitable for a female to be able to reside in and
successful |y breed.

And your answer to that question dealt with the fenal es.
What about the nmale of the species and its
territory?---Mal es have significantly |arger hone
ranges, but they overlap with a nunber of other nales
and the fenal es. So it will have sonme inpact on
mal es, but the critical factor is whether fenales can
be resident and successfully breed. If they can't do
that, then the species is going to decline further.

You were asked sone questions about the existence of quoll
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sites that had been protected and the managenent
prescription. And in answer to a question you
referred to a reconmendati on or action in the action
pl an which dealt w th existing managenent
prescriptions, can you identify the passage you were
referring to by reference to the national recovery

pl an, Exhibit 41?---On page 16, under objective nunber
4, "Eval uate and manage the risk posed by silvicultural
practices." Then under 4.3, "Enploy nonitoring
prograns to eval uate the effectiveness of current
habitat retention prescriptions at providing habitat
for viable populations of spotted tailed quolls in
commercially harvested forests.”

Yes. And do you know whet her those prograns currently
exist?---As far as | am aware, no, they don't.

And in terns of the quoll sites that were identified in the
guestion, nanmely, the 71, in the action statenent it's
75, do you know over what period of tine those quoll
sites have been identified?---It would have been from
the i nplenentation of the East G ppsland Forest
Managenent Pl an, so | guess we are |ooking at 20-odd
years.

And do you know whether there's any research and nonitoring
as to whether those sites are still currently used by
qguol I s?---As far as | am aware, no, there's no
nonitoring of those sites.

And how long do quolls live?---In the wild in Victoria and
Sout hern New South Wales, for a maxi num of five years.

Now, you were asked a nunber of questions in relation to the
application of the precautionary principle as it
applies to the quoll, and in a nunber of answers you
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1 referred to effectively the step towards extinction.

2 Are you able to say to H s Honour how close to

3 functionally extinct the quolls are in

4 Victoria?---\Wll, for the M Eccles area, the Qway

5 Ranges area, they would already be functionally

6 extinct. For Northeast Victoria and the Central

7 H ghl ands, they are getting close to becom ng

8 functional ly extinct. So we are really only left wth

9 t he upper Snowy River and tributaries, and the Roger
10 River, Errinundra area.
11 And if the existing decline in the East G ppsland area
12 continues, what's the |ikely prognosis?---The prognosis
13 for the State, if current managenent is continued, is
14 that the species will beconme extinct.
15 Are you able to indicate what sort of tine period is
16 i nvol ved?---1 guess an indication would be in the
17 1940s, David Fl eay, who was then probably the expert on
18 spotted tailed quolls, described the Gtway Ranges as
19 the stronghold for the State, and now they are all but
20 extinct. So we are looking at a 50 to 60 year period
21 to go from bei ng abundant enough to be described as
22 "the stronghold" for the whole State, to being all but
23 extinct.
24 And you were asked early in your evidence about whether, as
25 far as you knew, there'd been |ogging at M Eccles.
26 Do you know whether there'd been logging in the
27 O ways?---Yes, the Gtways have been heavily disturbed
28 both t hrough | ogging and through clearing for
29 pl antati ons.
30 And in your opinion has that process had any significance for
31 the - that is, logging in the Oways, had any
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significance for the spot tailed quoll?---1 think it
has had a dramatic inpact through | oss and
fragnentation of habitat, suitable habitat.

Now, something | neglected to do in-chief, Your Honour.
Could | just get Dr Belcher to have a | ook at the
phot ograph of the animal, one up fromthe bottom on the
right. Do you see that, Dr Bel cher ?---Yes.

Are you able to identify that animal fromthat
phot ograph?---1t's a spotted tailed quoll.

Thank you. They are the only matters in re-exam nation, and

partly in evidence-in-chief, if Your Honour pleases.

H S HONOUR: Yes. | wonder if you could just clarify
sonething in the docunents for ne, Dr Bel cher. Coul d
you | ook at the court book at page 409, pl ease. Thi s

is the 1995 Forest Managenent Plan relating to East
G ppsl and, as | understand. You will see in relation
to the spot tailed quoll, it says: "This guideline
builds on the FFG action statenent for the species",
and then there's a reference to M Mnsergh and
your sel f. "Until further work on habitat requirenents
is conpleted, a precautionary approach of protecting
areas of undisturbed forest as foraging habitat will be
adopt ed. " And then there's a statenent about
protection areas. Now, as | understand what happens
is that after that, a Flora and Fauna Cuarantee Action
Statement is revised in about 2000, is that right? So
the one you go to, you have been taken to in evidence
is subsequent to this managenent plan, is that
ri ght ?---Yes.

And then after that we have got the national plan?---1t
shoul d supersede the state action plans or recovery
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pl ans.

Al right. O perhaps lead to their revision?---1 think
it's even in the draft national recovery plan that they
shoul d supersede the state plans.

Yes, all right?---So that if there's any difference, the
nati onal one takes precedence.

Al right. Well, if | go to that, page 16 of that nationa
docunent that you went to a nonent ago, and you
referred specifically to 4.3 in the actions, that's
i npl enent the nonitoring prograns?---Yes.

Do you see 4.1: "Devel op guidelines on m ni mum habit at
requirements that can be used to direct the formation
of habitat retention prescriptions in commercially
harvested forests"?---Yes.

At the nonment, if you like, | have - perhaps | shouldn't say
"I have" - we have the action statenent. Do you
understand - do | take it from what you say that you
understand this national recovery plan to envisage the
devel opnent of new guidelines, is that right?---Yes.

Yes. Is there anything arising out of that?

MR REDD: Not on ny part, Your Honour, no.

MR NI ALL: There's just one question, Your Honour, if | may.
Dr Bel cher, at page 409 H's Honour took you to the part
of the managenent plan that referred to the spot tailed
quoll, and the last itemunder "Spot tailed quoll™, it
says "Once 50 sites have been identified this guideline
will be reviewed." Do you know whet her or not that
has occurred, and if so when?---Well, it's been
increased to 75, but whether it's due to review, |
don't know.

I f Your Honour pleases.
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H S HONOUR: Well, perhaps | will ask you one |ast question
about this FMP. If you turn the page, do you see in
relation to arboreal mammals, you will see that "Were
exceptionally high densities of various manmmmal s" - -
-?---Yes.

"Are identified, it's envisaged that approximately 100
hectares of suitable habitat will be included in the
speci al protection zone." It seens to follow from
your evidence that the density of gliders is a
significant indicator of optimal habitat for quolls of
this type, is that right?---Absolutely, yes.

Al right. Yes, thank you. | s there anything arising out
of that?

MR NI ALL: No, Your Honour.

MR REDD: No, Your Honour.

H S HONOUR: Yes, thank you.

<(THE W TNESS W THDREW

MR REDD: Your Honour, you mght recall when | was
cross-examning Dr Gllespie | tendered what becane
Exhibit G

H S HONOUR: Yes.

MR REDD: And we have over the |uncheon | ocated the other
report, Henry report, and by agreenent with ny | earned
friends I can now tender a copy to Your Honour.

H S HONOUR: Yes.

MR REDD: Wbul d Your Honour |ike a working copy as well?

H S HONOUR: Yes, if you woul d, thanks.

M5 MORTI MER.  Your Honour, | just have that affidavit to deal
with, ny learned junior will deal wth that.

H S HONOUR: Yes.

M5 KNOALES: If Your Honour pleases - - -
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MR REDD: Sorry, | was going to clarify. I's Your Honour
adding that to Exhibit G or are we giving that a
separate exhi bit description?

H S HONOUR: | think we might add that to Exhibit G

MR REDD: Yes, as Your Honour pleases.

#EXHIBIT G - (To include) Applied conservation managenent of
a threatened forest-dependent frog, Heleioporus
australiacus, 00/09/2008.

M5 KNOALES: |f Your Honour pleases, on behalf of the
plaintiff I nowread the affidavit of Eliza Mrie Poole
affirmed on 24 August 2009, together with its three
exhi bits.

H S HONOUR: Yes.

M5 KNOALES: In addition Ms Poole wasn't required to attend
for cross-exam nation by the defendant.

H S HONOUR: Yes.

M5 MORTIMER  If Your Honour would mark that perhaps as an
exhi bit.

H S HONOUR: Yes.

H#HEXH BI T 42 - Affidavit of Eliza Mari e Pool e.

M5 MORTI MER:  Your Honour, Ms Poole identifies one of the
pi eces of footage as a long footed potoroo, that's the
function of that affidavit.
H S HONOUR: Yes, thank you.
M5 MORTI MER:  Now, if Your Honour pleases, those are the
Wi t nesses we have avail abl e today, and we will have
Dr Debus avail abl e tonorrow.
H S HONOUR: Yes.
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M5 MORTI MER: W can start at 10 amif that's nore conveni ent
for Your Honour.

H S HONOUR: Yes.

M5 MORTIMER: Qur learned friends agree with that. And he
will be the last of the expert w tnesses for the
plaintiff.

H S HONOUR: If you are going to call other w tnesses,
woul d ask you to try and call them tonorrow norning as
well, if you can.

M5 MORTI MER I f Your Honour pleases.

H S HONOUR: For the reasons that | adverted to earlier.
M5 MORTI MER: | understand. I f Your Honour pleases.
H S HONOUR: Yes. W will adjourn until 10 o' clock

t onor r ow nor ni ng.

ADJOURNED UNTIL 10.00 AV FRI DAY 12 MARCH 2010
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