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M5 MORTI MER:  Your Honour, may | just raise the proposed
arrangenents about the production of the photographs
and acconpanyi ng docunentation fromthe view, and
outline to Your Honour what we propose and see if it's
suitabl e for Your Honour.

W have now put the photographs into a Powerpoi nt
wi t h headi ngs on the photographs, and our | earned
friends want to have sone tinme to check a coupl e of
t hose headi ngs before they finally agree that they are
happy with the headings as an accurate record of what
was said at the view, but we would propose that that
docunment be - that that USB be tendered, that would be
the first piece of solid evidence in that sense. Ve
woul d then prepare a hard copy version of that
Power poi nt, spiral bound, so the photographs were in
hard copy version for Your Honour, one each for the
parties and one for the wtness. And then to
acconpany that Powerpoint there would be a commentary
that woul d descri be what was said by each of the
commentators at the |ocation where each photograph was
t aken. And the fourth thing would be, Your Honour, if
Your Honour requires it, is the original USB from
M Brown whi ch he downl oaded on to his conputer at the
site just at coupe 20. So those woul d be the four
pi eces of records.

H S HONOUR: Yes. There's also the sketch that ny
associ ate nmade as she was going around w th us.

M5 MORTI MER:  Yes, that should be the fifth.

H S HONOUR: | think that should be photocopied for the
parties and perhaps form part of the record.

M5 MORTI MER I f Your Honour pleases.
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H S HONOUR: But you can have a look at it and see what you
t hi nk. So we wll do that.

M5 MORTI MER:  Per haps, Your Honour, with the commentary then
we should try and agree to cross-reference the
comentary to the marks on the map if we can.

H S HONOUR: Yes.

M5 MORTI MER:  As Your Honour pleases, we will attenpt to do
t hat .

H S HONOUR: Yes. Has M Lincoln returned to the court?

MR WALLER: He has, Your Honour, and I will recall himin one
nonent . My learned friend M Redd has a correction to
the transcript which I think he seeks to do now.

H S HONOUR: Yes.

MR REDD: Just one correction, and | have nentioned it to ny
| earned friend Ms Knowes and it's not a controversi al
one.

H S HONOUR: Yes.

MR REDD: It's on page 272 of the transcript - - -

H S HONOUR: Just wait a nonent, | will make sure | have
got that on the bench.

MR REDD: | can hand up ny copy.

H S HONOUR: Yes.

MR REDD: It's at |line 18 and narked. The word "next" |
t hi nk shoul d be "last".

H S HONOUR: Yes.

MR REDD: | will let Your Honour have a | ook at that. I
don't have any personal recollection of M Lincoln to
be saying next or last, but | can either tidy it up
after by asking hima question in the box or the other
course is that it's a transcript error.

H S HONOUR: No, | think the sense is as you have noted it.
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| didn't go back to this transcript yesterday evening,
so | haven't been through it nyself as yet, but - - -

MR REDD: That was the only matter arising out of the
transcript fromour review, Your Honour.

H S HONOUR: Yes, thank you. | hand this back to you now
for a nonent.

MR REDD:. Yes.

H S HONOUR: Yes.

MR REDD: Thank you, Your Honour.

MR WALLER:  Your Honour, we seek | eave to have M Spencer
remain in court as a representative of our client, even
t hough he is to be a w tness.

H S HONOUR: Wll, what is it about his position that neans
that it has to be hin? Wo did you have here yesterday
and who have you got here today?

MR WALLER: W have Barry Vaughan, who is the regional
manager .

H S HONOUR: Yes.

MR WALLER: He is unavail abl e today.

H S HONOUR: | see.

MR WALLER: And that's why M Spencer is here. On ot her
days it's anticipated that M Vaughan will be here.

H S HONOUR: | see. And what's M Spencer's exact
position?

MR WALLER:  Tactical planni ng nmanager.

H S HONOUR: Yes. Wel |, perhaps |I'd better hear what
Ms Mortinmer says.

MR WALLER: I f Your Honour pl eases.

M5 MORTI MER:  Your Honour, we oppose it, and M Spencer |eft
yest er day. The defendant is well aware of the order
Your Honour nade and conplied with it yesterday. Qur
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subm ssion - - -

H S HONOUR: The defendant sought the order.

M5 MORTI MER: Exactly, Your Honour, and then conplied with
it.

H S HONOUR: But - - -

M5 MORTI MER. M Vaughan's been here nearly every day, Your
Honour, and Vi cForests as we understand it has a nunber
of people here, and | ask ny learned friend to identify

who the other gentleman is in any event sitting next to

M Spencer.
H S HONOUR: Yes. What does M Spencer give evidence
about ?

M5 MORTI MER: M Spencer gives evidence about the preparation
of coupe inventory, tinber release plans, and the
approval process for the tinber rel ease plans.

H S HONOUR: Yes. Well, it doesn't seemto nme he is going
to give evidence about matters that are going to be
raised this norning, is he?

M5 MORTI MER W don't know, Your Honour. And, Your Honour,
at the |l east the other gentleman should be identified.
And if he is fromVicForests it should be expl ai ned why
he is not able to give instructions.

MR WALLER:  Your Honour, the other gentleman is M David
Wal sh, he is a comuni cations nmanager. He joined
Vi cForests in January this year and in that way he
doesn't have sufficient background or famliarity with
the matters to enable any instructions to be given on
matters that mght arise. The particular reason that
the order for w tnesses out yesterday was sought was
because there were to be a succession of w tnesses
dealing with exactly - or a particular subject, nanely,
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t he visual recording of potoroos wthin various coupes.
There m ght have been an interaction between Ms Redwood
on the one hand, M Lincoln, Ms MlLaren, and it was a
sensi bl e course to have each of themgive their

evi dence untai nted by being present or unaffected by

bei ng present whilst others gave evidence.

H S HONOUR: Yes. That m ght have been your purpose, but

either the case proceeds on the basis of w tnesses out
or it doesn't. And if it does, normally you can ask
for that, but you have to abide by the consequences of
what you ask for.

Now, can | say to you that there's a sense in
which it doesn't do the credibility of your w tnesses
benefit if they are also characterised as the persons
gi ving you instructions. But it's a matter for you.

| nmean, do you follow what | am sayi ng?

MR WALLER  Yes.
H S HONOUR: You can say "Well, M Spencer is really the

client.” Well, that's all right, | accept that. I
amnot going to treat - you are not going to treat him
like the other witnesses in the case, and | may accept
t hat . But it does carry with it potential conment
fromthe other side, or from ne. So | amcontent in

t he absence of M Vaughan for you to have M Spencer in
court, but I want you to be aware of what | have just

sai d.

MR WALLER: | understand that, and if Your Honour gives ne a

monent we will reflect on it and nmake a deci sion.

H S HONOUR: Yes. You can't - yes.

MR WALLER: | understand what Your Honour sai d.

H S HONOUR: Yes.
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MR WALLER:  Your Honour, M Spencer won't remain.
H S HONOUR: Yes.

MR NI ALL: Your Honour, can | recall M Lincoln?
H S HONOUR: Yes, you can.

MR NI ALL: If Your Honour pleases.

<ANDREW STEPHEN LI NCOLN, recall ed:

H S HONOUR: Yes, M N all.

MR NI ALL: M Lincoln, yesterday you were asked if you could
produce a canera or the V-canera that was used to take
t he photos of the potoroo, have you nade any enquiries
in relation to the canera?---Yes.

And what did you do?---1 nmade a phone call last night to
sonmeone in Goongerah to ask if | could have the canera.

And who did you call?---1 called a | ady nanmed Anita.

And who is she?---She is sonmeone - a nenber of the Goongerah
Envi ronment Centre.

| s Goongerah Environment Centre al so sonetines called
GECO?- - - Yes.

And do you know her surname?---Davey, maybe, but | am not
sure.

And does she have any position or affiliation with GECO?---1
assunme so but | don't know officially what it is.

And what did she tell you in relation to the camera?--- She
said the caneras are out in the field and | coul dn't
have them

They are the only matters | have, if Your Honour pleases.

H S HONOUR: Yes.

<FURTHER CROSS- EXAM NED BY MR REDD:

MR REDD: Sorry, Your Honour. Just a quick matter of
clarification nmainly because |I didn't quite hear your

| ast answer ?- - - Ckay
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Sorry, what was it that the lady told you when you asked for
the canera?---She said they were out in the field and
that | couldn't have them because they were all
wor ki ng.

Ri ght . And did she tell you when the canera woul d be back
fromthe field visit at all?---No, she didn't.

No further questions of this wtness.

H S HONOUR: Yes, thank you, M Lincoln, you are excused.

<(THE W TNESS W THDREW
(Wtness excused.)

MR NI ALL: If Your Honour pleases | call Gaene Gl espie.
Your Honour, Dr Gllespie is an expert who is called to
give evidence in relation to the |large brown tree frog
and al so the giant burrow ng frog. In accordance with
Your Honour's direction ny learned friend wll not
cross-exam ne on the giant burrowing frog, but if it's
convenient to Your Honour | w |l adduce all
evi dence-in-chief fromthe wtness.

H S HONOUR: Yes. Well, it's a matter for himwhat course
he foll ows.

MR NI ALL: Yes, if Your Honour pleases.

H S HONOUR: Yes. Can | indicate to you that | have read
Dr Gllespie's reports.

MR NI ALL: Thank you, Your Honour.

H S HONOUR: And | re-read them yesterday evening to
refresh ny nmenory.

MR NI ALL: If Your Honour pleases.

<GRAEME RI CHARD G LLESPI E, affirmed and exam ned:

MR NIALL: Dr Gllespie, is your full nane G aene Richard
G|l espie?---Yes.
And could you tell H's Honour your address?---55 Union
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Street, Northcote, Victoria.

And your current occupation?---1 amthe D rector of
Conservation and Science for Zoos Victoria.

And for the purposes of this proceedi ng, have you prepared
two reports, the first of which is dated 23 February
2010 - | beg your pardon, the first concerns the |large
brown tree frog and it is dated 23 February
2010?---Correct.

Have you got a copy of the report for the large brown tree
frog?---Yes, | do.

Is it dated?---1t's got the year on it. There is nunber
8547 of 2009.

Thank you. | thought 1'd lost the report but | have found
it, Your Honour. And did that report answer a letter
of instruction provided by Bl eyer Lawers?---Yes, it
di d.

Do you have a copy of the letter of instruction with you,

Dr Gllespie?---No, | don't.

| ask for a copy. It's in the agreed bundl e, Your Honour.
Have a | ook at this docunent, please?---This |ooks |ike
it's pertaining to the |ong-footed potoroo.

Perhaps if you could give that back. Do you have also with
you, Dr Gllespie, a copy of an expert w tness report
dated 23 February 2010 which deals with the giant
burrow ng frog?---Once again this report is - vyes, |
do.

Now, if I can take you firstly to - and perhaps if you could
have a | ook at this docunent, please, which hasn't been
filed. Is that a copy of a letter of instruction in
relation to your report for the giant burrow ng
frog?---Yes, it is.
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Can | take you back to your first report, that is dealing
with the large brown tree frog, and take you to
appendi x 1?---Yes.

That's a copy of your curriculumvitae?---Correct.

Are the contents of that curriculumvitae true?---Yes.

| will just ask you a couple of matters in relation to it.
You obtained a PhD in Zool ogy fromthe University of
Mel bourne in 20027?--- Yes.

And the thesis title was "The ecology of the spotted tree
frog (Litoria spenceri) an investigation of causes of
popul ati on decline". Wul d you give H s Honour a
summary of the nature of that thesis?---That thesis was
undertaken in response to the need to gain know edge of
a threatened species in south-eastern Australi a,
predom nantly in Victori a. The aimof the work was to
understand the distribution, habitat requirenents and
ecol ogy of that species and ecologically simlar
species, and to investigate causes of perceived
potential decline. A series of experinments were
undertaken to evaluate potentially threatened processes
such as habi tat disturbance and invasive fish, and
concl usi ons were drawn as to what the predom nant
causes of decline were and recommendati ons were
subsequently made through the thesis and al so
scientific papers and also resulted in various
managenment docunents that conservation agencies then
pr epar ed.

| want to ask you about your current position. You are the
Director of WIldlife Conservation and Science for Zoos
Victori a. Coul d you explain to H's Honour what Zoos
Victoria is?---Zoos Victoria is a statutory authority
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of the Victorian Governnent, it's the body that nmanages
the three Zoos in Victoria, Ml bourne Zoo, Healesville
Sanctuary and Werribee Open Range Zoo.

And does it have a particul ar host government
departnment ?---1t does. lts host governnent depart nment
is the Departnment of Sustainability and Environnent.

Yes. Now, in your position as Director of WIldlife,
Conservation and Science, what are the general duties
that you are required to performin that position?---1
oversee the devel opnent and inpl enentati on of research
and conservation and other science related activities
of the organisation. | provide advice to the board of
the Zoo on those matters. | also - in our capacity,
in our conservation work we also work in coll aboration
with universities, other agencies also undertaking
conservation alert, research-related activities to do
with wiildlife.

Does it have a technical or scientific conponent?---It does
have a highly technical conponent.

And in general terns what does that entail ?---That entails
bot h desi gni ng and undertaki ng and supervi sing research
inrelation to wildlife, particularly in relation to
conservation matters, and particularly in relation to
t hr eat ened speci es conservati on.

And does it al so have any supervisory role?---Provides a team
of I think off the top of ny head it's currently 8 or 9
staff, and indirectly a nuch w der range of staff. I
al so co-supervi se academ cally a nunber of Msters and
PhD st udents.

And in relation to supervising staff, does that include
technical and scientific staff?---1t does.
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And you have identified that you have done a PhD in rel ation

Al l

to a spotted tree frog and al so that your Masters
prelimnary science was in relation to a Blue Muntains
tree frog. I's your work limted to frogs?---Currently
no, it's not. In ny professional career | have worked
broadly over reptiles and anphi bians in south-eastern
Australia and also internationally. | have al so at

ti mes worked on mammal s, | have spent sone tinme working
on | ong-footed potoroos when | was based in East

G ppsl and. In nmy current role | oversee work on

t hreat ened speci es including a nunber of birds, several
manmal s, anphi bi ans, reptiles, both within Victoria and
over seas. | currently have a PhD student working with
el ephants in Borneo and | have a PhD student working on

frogs in Victoria.

i ght. You have just nentioned Borneo. Does your
posi tion have any international aspect to it?---1t does
i ndeed. We have got conservation and research

projects overseas, nostly in Southeast Asia.
directly work on projects in Indonesia and Borneo at

t he nonent.

You identify on the third page of your curriculumvitae that

you were senior scientist with the Arthur Ryl ah
Institute for Environnmental Research, Departnent of
Sustainability and Environnment, and you hel d that

posi tion between 1997 and 2004. Coul d you explain to
H s Honour what the Arthur Rylah Institute is?---The
Arthur Rylah Institute is a subdivision of the

bi odi versity and ecosystens services division of the

Departnent of Sustainability and Environnent. It's a
resear ch subdi vi si on. It's a stand-al one institute
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based in Hei del berg, Mel bourne. And it provides
expert advice and research capability in flora, fauna
and fresh water ecology to DSE and ot her people after

t hose servi ces.

Now, do you have any professional know edge and experience of

the East G ppsland area?---1 do.

And coul d you explain to H' s Honour what that know edge and

experience extends to?---In late 1996 | was enpl oyed on
the pre | ogging survey program and | worked on that
programin its various guises between |ate 1986 and
1991, | think, was when the program started to w nd
down. During that time | was involved wth nunerous
pre | ogging surveys in East G ppsland and co-aut hored

quite a nunber of reports on that work.

Coul d you explain to H's Honour what you nmean by a pre

| oggi ng survey?---In the early 1980s the Mnister for
Environnment at the tine enacted a process whereby any
forest managenent bl ock that had had | ess than 50 per
cent of its known tinber resource harvested, that it
required to have a pre logging flora and fauna survey
undertaken in it prior to any further |ogging activity.
This was prior to the current forest nmanagenent

pl anni ng process. As a consequence of that there were
two teans of botanists and zool ogi sts established that
were at that stage based in Mel bourne, and these were
mul tidisciplinary teans. They typically conprised a
manmal ogi st, a bird biol ogi st and a herpetol ogi st,
that's sonebody who knows reptiles and anphi bi ans, and
two botani sts. These teans would go out to a

desi gnat ed forest bl ock. These bl ocks ranged in size

fromsone 25 to 50 or 60,000 hectares. They woul d
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spend two - up to four weeks at a tine, sonmewhere

bet ween Cctober and April, undertaking a general

of the flora and fauna in each of those bl ocks.

survey

Several bl ocks were surveyed each spring, sone autumm,

and each year another group of bl ocks was identified by

what was then the forestry departnent of the

depart nment . This continued into the early 1990s.

Dd you participate in those?---1 did.

Thank you. And you did so in your capacity as a speciali st
herpetol ogist?---Initially, and then the program was

restructured and the teans were established based in

Orbost, and | was recruited to supervise one of those

t eans. So in addition to ny capacity as a spec

al i st

her petol ogist I was al so the team manager for one of

t hose teans.
Do you know a person by the nane of Natasha MLean?---|
And who is she?---Natasha MLean, | am not sure of her

title, but she has a state-w de policy and pl anni

do.

exact

ng

role in the DSE division of biodiversity and ecosystem

services, she is responsible for threatened spec

recovery and pl anni ng.

es,

Do you know whet her she has any qualifications?---Natasha has

a PhD in Zool ogy fromthe University of Ml bourne.

And have you had any opportunity to observe her froma

pr of essi onal capacity?---1ndeed. | deal with Natasha

on a reqgular basis through ny role in the Zoo because

we consult - we work in close contact with DSE on a

nunber of threatened species recovery prograns,

particularly in relation to our captive breeding and
rei ntroduction prograns.
And do you know a Steve Henry?---1 do.
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And do you know whet her he has any qualifications?---Steve
Henry has a PhD in Zool ogy from Monash University.
Hs PhD was on - | think it was the behavi our and
soci al organisation of gliding possuns.

Now, have you got a copy of your report there? The |arge
brown tree frog?---Yes.

Now, to the extent that that report contains opinions, do you
honestly hold those opinions?---1 do.

And to the extent that the report contains matters of fact,
are those facts true?---Yes.

| will provide the letter of instructions, Your Honour, but
ny |l ogistics have broken down slightly. But | would
seek to tender the report, if Your Honour pleases.

H S HONOUR: Yes.

#EXH BIT 3 - Report of Dr Gllespie relating to the |arge
brown tree frog.

MR NI ALL: If Your Honour pleases. | have handed you a
docunent, can you identify it, please?---Yes, these are
the instructions | was given to provide this report.

| tender that, if Your Honour please.

#EXH BIT 4 - Letter of instructions to Dr G|l espie.

MR NIALL: In relation to the report dated 20/3/2010 which
refers to the giant burrowng frog, to the extent that
it contains statenents of opinion do you honestly hold
t hose opi ni ons?---Yes.

And to the extent that it contains matters of fact, are those
matters of fact true?---Yes.

| tender that, if Your Honour please.
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#EXH BIT 5 - Report of Dr Gllespie relating to the giant
burrow ng frog.

MR NTALL: In relation to that report, it answered a letter
of instruction. Do you have a copy of that with
you?---No, | don't.

Is that a copy of the letter of instruction you received in
relation to the giant burrowi ng frog?--- Yes.

| tender that, if Your Honour pleases.

#HEXH BIT 6 - Letter of instruction.

Now, you say in your reports that you undertook a survey of

Brown Mount ai n. Coul d you just explain what steps you
took?---1 visited Brown Mountain in |ate October |ast
year . | spent a day inspecting the area of the two
coupes in that area. | wal ked - | have |leg tracked

down to the stream and wal ked back down the streamto
the road inspecting the potential habitat for the |arge
brown tree frog. Do you want nme to el aborate on that?
Yes, please?---Ckay. During that tine | observed potenti al
breeding sites for the large brown tree frog throughout
the forest. | did not observe any evidence of a |large
brown tree frog present at the tine. The subsequent
two days | spent in the general area visiting sonme of
the historic records of the large browmn tree frog on
the Errinundra Plateau and off the sides of the
pl ateau, sites that | had been famliar with when I had
been based in East G ppsland and | didn't find any
| arge brown tree frogs there either.
And had you been to Brown Mountain before this survey?---1'd
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1 been past Brown Muwuntain, |'ve driven along Errinundra
2 Road on sone occasi ons many years ago. | have never
3 done any specific investigations or survey work of that
4 ar ea.

5 Now, you identify in both your reports that the Brown

6 Mountain area in which you surveyed was suitable

7 habitat for each of the two frogs, nanely the |arge

8 brown tree frog and the giant burrow ng frog. H s

9 Honour went on a view of one of the coupes during the
10 course of the week, sonme photographs were taken. I
11 woul d ask the wi tness be shown a selection of the

12 phot ogr aphs. | will just take the witness through a
13 sel ection of the photographs.

14 Havi ng | ooked at those photographs and your

15 views, are you able to identify in general terns why
16 you say in your reports that this is suitable habitat
17 for the two frog species that you have

18 identified?---Fromwhat we know of these species, both
19 have been found in association with mature forest
20 habi tats, and both have been found in association with
21 wet forest, wet sclerophyll forest and danp forest
22 communities in East G ppsland. The forest habitat
23 that | observed in the Brown Muwuntain area is entirely
24 consistent with habitats that both those species have
25 been found in previously.

26 Are there any particular features that you observed on the
27 phot ographs whi ch assist you in arriving at that

28 conclusion?---Wll, certainly in the case of the nature
29 of the forest habitat, the photos you have shown are
30 fairly typical exanples of mature, wet sclerophyll

31 forests associated with md el evati on nontane areas of
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East G ppsland, and it's the type of - one of the types
of habitats that both those species have been found in

previously.

Coul d the wi tness now be shown the photograph of the

regenerati on coupe, please. Now, Hi s Honour was told
on the view that that was a coupe that had been | ogged
in about 1987 or 1988. Are you able to identify from
t he phot ograph, and al so obviously your know edge and
experience, whether or not that forest at that |evel of
maturity represents a suitable habitat for the two
species of frog?---At this stage we don't have any

evi dence that either of these species inhabits a young
regenerating forest. That's not to say that they
definitely don't, but we certainly don't have any
evidence of it, and the records we do have are
general ly associated with mature forest or certainly

much ol der forest than observed in this picture.

H s Honour was told that at the conclusion of |ogging a coupe

is burnt. Does that process have any inpact on the
two species of frogs that mght be present in a
coupe?---Wth respect to the |large brown tree frog,

t hese kinds of frogs don't have any adaptations to cope
with intensive fire. The kind of fires that occur on
t hese kinds of coupes are very intense, they are
designed to be extrenmely hot to get a very thorough
burn to trigger the regeneration. And because these
species don't burrow, they shelter in vegetation or
under the bark of trees, it's extrenely unlikely that
any individuals of that species would survive that kind
of fire event. In the case of the giant burrow ng

frog, as the nane suggests, it's a burrow ng species,
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and there actually is some scientific evidence for that
species that it can survive or is likely to survive the
i medi ate tenperature associated with a fire, although
that research was done with fuel reduction burning in

| ower elevation forest, which is probably nowhere near
as intense in tenperature as the coupe burns that would
typically occur in this kind of habitat in wet

scl erophyl | forest. Furthernore, what we don't know
is how that species then fairs after the fire when it
enmerges to forage and fend for itself, how it copes
with the |ack of habitat or the change of habitat
conditions in relation to predation, food availability,
noi sture and those sorts of things. So it's not just
the inmmedi ate effect of the burn, it's the subsequent
ecol ogi cal and habitat changes that occur subsequent to
t hat which have to be taken into account when

consi dering what the effects of these disturbances are.

If you assunme, which | ask you to do, that follow ng a

harvesting and burn the individuals that were living in
a logging coupe were killed, of the large brown tree
frog, what is your opinion in relation to the ability
of that frog to reappear or recolonise that particul ar
area?---As a general rule anphibians, frogs, have
relatively | ow dispersive capabilities, abilities to
sort of nove and mgrate. There are extrenme cases and
you are famliar with cane toads and their abilities to
nove quite considerabl e di stances. But even the |arge
cane toad in its lifetine mght only nove a couple of
kil onetres. Much smaller frogs that are by their
nature sedentary mght only nove matters of a few

hundred netres or half a kilonetre in their entire
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1 lifetime. We don't know anything about the novenent

2 patterns of |arge brown tree frogs per se, but based on
3 other simlar species, we can assune they probably only
4 nove in that order in their lifetine. So assum ng

5 that there were large brown tree frogs residing in

6 forest adjacent to the area that was | ogged and burnt,
7 it mght take quite a considerable tinme through

8 reproduction and dispersal for animals to recol oni se.

9 That will al so be dependent on at what point that

10 forest regenerated to the point where the habitat was
11 suitable for the species to occupy, and we don't know
12 t hat .

13 And in relation to the question | just asked you, what is

14 your opinion in relation to the giant burrow ng

15 frog?---There is data on giant burrowng frogs to

16 suggest that they nove up to sort of 300 netres away

17 fromtheir breeding areas, which are typically streans,
18 and a nunber of the records in Victoria have been found
19 on ridge tops away from water bodi es where they breed.
20 So we do know sonet hi ng about their dispersal
21 capabilities, but once again we are not talking about
22 massive mgrations and very fast-noving aninmals, and so
23 again subject to the suitability of habitat, it would
24 be a sl ow process.

25 Now, Hi s Honour has heard about, and been taken to sone

26 action statenents made under the Flora and Fauna

27 Guar ant ee Act. Are you famliar with action

28 statenents?---1 am

29 Now, Hi s Honour's heard that sonme action statenments identify
30 prescriptions by reference to a detection of a

31 particul ar nmenber of a speci es. Is there a
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rel ati onshi p between a detection point and suitable
habitat ?---1t depends. It depends on the nature of

t he detection record. In the situation where there
has been a rigorous and systematic sanpling and survey
approach to determ ning where in the |andscape, in this
case the species occurs and where it does not occur
with some statistical confidence, then those records of
presence have a significant nmeaning, because they are
going to be generally speaking representative of the

di stribution and, if subsequent anal yses are done,
potentially the habitat associations or requirenments of
t hat speci es. However, if they are ad hoc records or

i ncidental records, anecdotal observations nmade by
various individuals at various times in an unplanned or
undesi gned way, then they just potentially represent a
random set of encounters with that species. And
whi | st they provide evidence that the species was
present at that point, at that time, they don't tel

you anyt hi ng about where el se the species is present,
where it hasn't been found. And for a rare species or
a cryptic species, statistically speaking the
probability of a species occurring el sewhere wthin its
general range where it hasn't been found under those
circunstances, it is potentially very high, potentially
as equal to the probability that it still occurs at a

site where it was found at some point in tine.

And in relation specifically to the giant burrowing frog, are

you able to say whether there's a relationship between
det ection points which have occurred and suitable
habitat ?---Clearly at sone point in tine, wherever the

giant burrow ng frog has been found, it nust have
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provi ded some form of habitat for that species at that
point in tinme. But whet her that provides an overal
picture of the species' suitable habitat or habitat
requirenents is a different matter. | think that
based on ny experience with the species, it would be
very difficult to say what its specific habitat
requirenents are, or its specific ecol ogical

requi renments are based on the records we currently

have.

And in relation to specific detection points of the giant

burrow ng frog, are you famliar wth any of those?---1I
am i ndeed. | have visited with the exception of sone
of the nore recent records in the last - in the
wildlife atlases that have been made in the |last 10
years, | have visited every site in Victoria where the

speci es has been found.

And what have they told you about the species?---Wll, they

enabl e ne to docunent the general forest types that the

speci es has been found in, and the general nature of

t he | andscape the species has been found in. But
beyond that, not nuch. It's a very cryptic species, a
very difficult species to study. So we have a -

there has been - so that's given us a view of the range
of forest types and the general habitat requirenents,
it's also given us a view of sone of the places where

t he speci es has been found breedi ng, and sone of the

i nformation coupled with work done over the border in
New Sout h WAl es has hel ped us paint a broad picture of
the general distribution of the species in Victoria,
and a broad picture of the kind of habitats that it

occurs in.
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Are you able to identify any particular detection sites for

H s Honour, or the type of place in which they were
found?---The speci es has been found crossing forest
trails. It's been found crossing nmajor roads. | t
has been found calling in small streans. Tadpol es of
t he speci es have been found calling in small streans.
It's been caught in pitfall traps which is a technique
used to trap reptiles and anphi bi ans and small mamal s
in the forest which basically as the nanme suggests you
have a series of buckets enbedded in the ground with a
fence passing across them And we have caught the

species that way traversing the forest.

In relation to the giant burrowi ng frog, have there been

detection sites near Brown Muntain?---Yes, the species
have been detected off the Yalnmy Road in the Roger

Ri ver W/ derness. It's been detected south of Brown
Mountain on a siding creek track off the Bonang

H ghway, and it's been detected in the Coast Range area

to the east of Brown Mountain. That's just nam ng a
few of the sites that | can recall, off the top of ny
head.

And in relation to the large brown tree frog, have there been

det ecti on points near Brown Mountain?---Yes. There's
records of large brown tree frogs scattered over the
area and under a plateau in that general area. And

surrounding foothills.

Are there any Iimtations on using detection sites as a

nmet hods of conservation?---There are limtations
because, as | said before, unless you have got an
under st andi ng of what those detections nean in a

br oader context, you have to make a | ot of assunptions
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Ri ght .

about them As | said before, for sone species if you
haven't got rigorous diary data on where the species
occurs with sonme confidence and where it doesn't occur
wi th sone confidence, then basing decisions on records,
known records only, is potentially quite erroneous.

For exanple, there nmay be quite significant biases in

t hose records. You m ght have found that species in
sites where it happened to be easy to find. You m ght
have found that species only at sites where you
happened to be. The cl assic exanple of that would be
finding an animal on a road, you are driving on the
road or you are wal king on the road and you see an

ani mal . So there's an inherent bias. And if you
ook at a lot of the records of sone of these rare
frogs in the wld like that, you will note that a | ot
of them are indeed on roads, because that's where
peopl e happened to be when they saw t hem So there
are real biases in that, that doesn't necessarily tel
you much about the true habitat associations or indeed
ecol ogi cal requirenments of the species.

Now, could you just identify firstly fromthat photo
board, | amnot sure if you can see it, the two frogs
that are shown in the bottom | eft-hand corner?---Yes.
The far left-hand species is the large brown tree frog,

and the other one is the giant burrow ng frog.

They are the only matters | have, if Your Honour pleases.

H S HONOUR: Yes, thank you, M N all

MR WALLER.  Your Honour, M Redd will cross-exam ne.

H S HONOUR: Yes.

<CRGOSS- EXAM NED BY MR REDD:

Dr G

| espie, if you could turn to page 18 of your report
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concerning the large brown tree frog, and I should
mention that the only questions | will be asking you
this norning have to do with the large brown tree frog,
and | ater on, next week sonme tine, we mght arrange for
you to conme back and I will ask you questions about the
other frog at that point. So turning to page 18 of
that report, you say in the second dot point that
"retention of hundred nmetres along the streamw |
protect sone habitat likely to be inportant to the
speci es. However, there is no evidence that this
speci es uses the actual stream for breeding." What is
your understanding, Dr Gllespie, of the hundred netre
protection that has been proposed for these two
coupes?---M/ understanding is that it's being proposed
as a reasonabl e neasure to protect riparian habitat
fromthe inpacts of forest nmanagenent.

And what does it consist of, what's your understanding that
t he hundred netres consists of, what does that
nmean?---M understanding is that it consists of hundred
netres either side of the bank of the streamfor its
| engt h through the coupe.

Yes, being an area in which no harvesting can occur?---No
harvesting, and | am not sure of this, but | assune no
tree felling into.

And that hundred netre buffer on either side of the stream
you are aware that that would extend both to the north
and to the south of the proposed coupes?---Yes.

And in fact that buffer zone would protect, wouldn't it, the
potential breeding sites that you observed in the
pool s?---Not necessarily because whilst it would
provi de i mmedi ate | ocal exclusion of tinber harvesting
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fromthose pools, there is - | am not aware of any
evi dence that a hundred netre buffer is adequate to
protect the hydrological integrity of a sub catchnent.
| am aware of evidence from other studies that suggests
that |larger buffer widths are necessary to achieve
t hat . And so if those pools, their retention of water
i s dependent on sone aspect of the hydrol ogi cal regines
and flow regi nes of those streans that created those
pools, then it's difficult to say whether or not a
hundred netres woul d be adequate to protect that in the
l ong-term

But you accept, don't you, that the hundred netre buffer
ei ther side nonethel ess provides a degree of
protection, you would agree with that, wouldn't
you?---1 would agree it would provide a degree of

protection, yes.

Yes. If | could hand to the witness the second fol der of
the exhibits to Caneron MacDonal d's affidavit, | think
we have got a copy we can hand up. Dr Gllespie, if

you coul d please turn to the tab that's marked Cv 40;
do you see that on the side of the folder there?---Just
bear with ne.

Does Your Honour have a copy of that as well handy?

H S HONOUR: ao?

MR REDD: O the second folder to Caneron MacDonal d
affidavits?

H S HONOUR: Yes.

MR REDD: Behind that tab, Dr Gllespie - actually, I'm
sorry, | have taken you to the wong tab. Qv 427?---CN
42, was it? Ckay.

And in the |last page of that exhibit is a mp?---Ckay.
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1 Now, assum ng that in addition to the hundred netre buffer

2 that you have assuned for the purpose of your report,

3 assune there are additional buffers of ninety netres on
4 either side as marked on the streans there, would that
5 in your opinion provide an additional degree of

6 protection for the large brown tree frog in this

7 area?---1t may, but it may not. Because we don't know
8 anyt hi ng about the biological relationship between

9 t hese buffers and the ecol ogi cal requirenments and

10 habitat requirenents of the species.

11 In other words, you are not in a position to offer an opinion
12 as to whether that would affect the conclusions in your
13 report? | wll clarify that question. Assune t hat

14 the ninety netres buffers as marked on that map were

15 additional to the hundred netre buffers that you were
16 asked to assune for the purpose of your report, with

17 that extra assunption does that in any way affect the
18 opi ni ons you have expressed in your report?---No, it

19 doesn't.

20 It's the case, though, isn't it, that tenporary or

21 sem - permanent stationary water bodies within these

22 coupes are nore likely than not to be within a hundred
23 netres of either side of Brown Muntain Creek, isn't

24 it?---No, that's not.

25 That's not your view?---During the breeding season of the

26 species, which is typically in the wetter nonths of the
27 year, one mght find breeding sites on ridge tops,
28 ri dge sl ope points anywhere, any depressions which
29 m ght hold water for a length of tinme which the species
30 could utilise to breed.
31 But it's the case, isn't it, that the habitat near the creek
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or closer to the creek would be the best wet refugia
within these two coupes, would you agree with that
proposi tion?--- No. The avail abl e evi dence suggests
this species is not associated with riparian zones per
se for its breeding or its habitat, that it occurs in a
wi der range of aspects in the forest.

It's the case, though, isn't it, at least so far as the
surveys in New South Wal es have reveal ed, that in that
state 30 per cent of the breeding sites for this frog
have been in streans, is that right?---That is the
case, but | also point out in ny report that there is
quite significant disjunctions in the distribution of
t hese popul ations in New South Wales and Victoria, and
there is sone evidence that we may be dealing with
different ecological units, potentially, or in
di fferent taxa. That's not confirned yet, | m ght
add.

M N all asked you about historical records in this area, but
it's the case that based on your review of the records
there are no historical records for any |arge brown
tree frogs within the two coupes we are concerned with
here, are there?---Correct.

Now, Dr Gllespie, | notice fromyour CV in your report that
you were with the Departnent of Sustainability and
Environnment, or its predecessor as entitled, for about
20 years or so, is that right?---1 think it was 18
years, yes.

kay. You observe at the bottom of page 11 of your report,
if you have that handy?---M/ report?

Yes, the large brown tree frog report. In the bottom dot
poi nt, that nost of the known localities of the brown
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tree frog in Victoria are outside of protected areas
such as national parks. Wuld it be fair to assune
that the reason for that is that there is nore survey
done outside protected areas rather than in thenf---1
woul d need to have a closer | ook at where surveys were
undertaken and where they haven't been undertaken to
answer that question. l"msorry, if | can just add to
that, during the pre | ogging and associ ated nationa
estate surveys, whenever forest blocks occurred
straddling national park and state forest, surveys were
undertaken independently of those | and managenent

boundari es.

Yes?---And al so a nunber of areas which are now national park

were surveyed prior to being gazetted national park.
understand, but in your experience of the DSE, were
you aware of surveys that were conducted in areas that
at that time were already designated part of the
reserve systenf---1 think | just answered that in the
affirmative, yes. There were parts of forest blocks
that were national park, and when those forest bl ocks
were surveyed the sanpling regi ne was conduct ed
i ndependent of that park boundary. So indeed there

was sanpling done in the park - within park areas.

|"msorry, | understood your earlier question - you wl|l

correct me | amsure - | understood your answer to ny
earlier question to be that surveys had been conducted
in areas that were subsequently gazetted as a nationa

park?---M m.

am aski ng you about surveys that were conducted in areas

that had al ready been gazetted as national park, that

is, they were already part of the reserve
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And

Yes.

systenf---M mr.

am putting to you that those sorts of surveys would
have been rather infrequent during your tine at the
DSE, would you agree with that?---As | said, | would
need to have a closer investigation of which forest

bl ocks that were under the (indistinct) program were
surveyed and how they relate to the existing | and

t enure boundaries at the tine. But ny recollection is
that when we did pre |ogging surveys where part of the
forest block was in a national park, we didn't avoid a
nati onal park, we surveyed both areas.

And is it your experience that nost of the records that
you are famliar with in Victoria occurred by reason of
pre | ogging surveys?---1 am not sure of the exact

br eakdown, but certainly a | arge proportion of the

records - - -

A large proportion?---Yes.

And for the purposes of preparing your report, you have

effectively conducted what could be characterised as a
pre | ogging survey, would you agree with that? For

i nstance - do you need nme to rephrase that or can you
answer that question as | have phrased it?---Have a go

at rephrasing it.

The type of survey that you undertook and that you describe

in your report and described in-chief in answer to

M N all's questions, that is the type of survey that
one woul d undertake as part of a pre |ogging survey,
woul d you agree with that, of this particular
creature?---Not quite. A typical pre |ogging survey
woul d involve a team of biologists residing in an area

for a mninmmof two weeks and up to a period of four
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Dr

G
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weeks, usually split into two different two-week bl ocks
definite tinmes of the year, and during those two to
four week periods the herpetol ogist would be typically
visiting various parts of that forest block on a
repeat ed basis. And in the case of anphibians woul d
be optimsing their efforts to find anphi bians during

t he nost suitable conditions, which would be for
exanple on wet nights after rain going out |istening
for frogs calling, looking for frogs in the forest.

And so in that sense just a day visit to a site on an
arbitrary day | don't think even equates to the nost
basic effort undertaken by pre | oggi ng survey.

| espi e, you have given your witten opinion that you
believe that the proposed harvesting would be in breach
of a precautionary principle. Now, in reaching that
concl usi on, what consideration have you given to the

ri sk rated consequences of either harvesting based on

t he assuned facts you have been asked to assune, or not
harvesting?---1f | understand your question correctly,
ny opinion is based on the fact that | know that the
know edge- base of the distribution of large brown tree
frogs in Victoria is inadequate, it's inadequate
because the way those records were acquired, albeit

t hrough the pre | ogging survey program or otherw se,
was not rigorous and not conprehensive, and that that
data is by and | arge sone 17 years ol d. Thi s neans
that we are not in a position at this point intine to
have any confidence as to where in the |andscape |arge
brown tree frogs are and are not, and we certainly
aren't in any position to have to nmake any assessnent

over which particular parts of the | andscape are
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Dr G

Yes,

Yes.

critical or inportant for the survival of that species
in Victori a.

| espie, you haven't given consideration at all, have
you, in reaching that primary concl usion about the
consequences for tinber harvesting industries, would
that be correct?---That consideration of mne is based
entirely on the issues concerning the frog species.

n other words - - -?---1 amnot in a position to
conmment on the inpacts on the tinber industry.

So could | characterise it this way. I n undert aki ng
consi deration of risk-weighted consequences, you have
assessed ecol ogi cal consequences but not consequences
that are not ecological, wuld that be correct?---1t
coul d be argued that conservation as a phil osophy is a

cultural value, and so in that sense - - -

Dr Gllespie, I amjust asking whether in your report and in

Now,

your consideration |eading to your conclusion, whether
you in fact gave consideration to consequences that
wer e non ecol ogi cal . | accept you have told ne that
you have factored in the consequences for this creature
and its habitat, but in reaching your conclusion did
you factor in other consequences such as the effect
that not harvesting in this coupe would have on the
tinber industry, for instance?---No, | didn't.

f the witness could be shown volume 1 of the agreed
book. There's a w tness copy, Yyes. Dr Gllespie, if
you wouldn't mnd turning to page 106, you will see
there's page nunbers on the bottomright-hand

cor ner ?---Yes.

And you will see there that should be a page which reads

"Code of practice for tinber production 2007", is that
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what you have before you?---M m.

Are you famliar at all with that document, Dr G| espie?---I

Now,

couldn't say | amintimately famliar with it. | am
aware of it and - - -
If you could turn now, please, to page 0185, and you

shoul d see there that's a page fromthe gl ossary of

t hat sane docunent, and at the top of that page you
have the definition of "Precautionary principle", do
you see that, Dr G|l espie?---Mnm.
| am going to read that out, and I want to ask you

whet her you agree with this definition. It is that
"When contenpl ating decisions that will affect the
environnment, the precautionary principle requires
careful evaluation of managenent options, to wherever
practical avoid serious or irreversible damage to the
environnment, and to properly assess the risk-weighted
consequences of various options. Wen dealing with
threats of serious or irreversible environnmental
damage, lack of full scientific certainty should not be
used as a reason for postponing neasures to prevent
envi ronnent al degradation.™ Wul d you agree with that
definition of the precautionary principle,

Dr Gllespie?---1t's alittle bit different fromthe

definition that | amfamliar with, which - - -

In what respects is it different?---It's different in the

sense of the | ast sentence, ny understanding of the
precautionary principle is that if there is uncertainty
in the way of evidence about whether or not there is an
adverse inpact, then precaution - caution should be
applied until such scientific evidence is acquired to

shift the bal ance of weight of evidence in favour that
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t he adverse of the inpact isn't significant enough,
isn't significant. | haven't worded that very
clearly, but | think you get what | am sayi ng.

other words in reaching your conclusion about whether

t he proposed | oggi ng would not be consistent with the
precautionary principle, and you say so on page 19 of
your report, you have directed yourself to the
definition you have just given orally in this court and
not the definition that's contained in the docunent

before you, is that correct?---Yes.

You don't need that volume any nore, Dr Gllespie, so you can

get that out of the way if it's easier for you. I
will just be a nonent, Dr Gl espie. Now,
Dr GIllespie, have you read a report that's been filed
in this proceeding from Professor Ferguson?---1 have
read that report, yes.

| amjust going to put a couple of things to you that
Prof essor Ferguson says in that report. In fact we
have got a spare copy so | will put that before you so
you can be confident that | am characterising it
correctly. So, Dr Gllespie, you have now a copy of
that report before you. If you could turn to page 20
of that report. You wi Il see there that there's a
section at paragraph 4.3: "Sooty ow, powerful ow,
spot-tailed quoll and large brown tree frog." And at
the bottom of that page Professor Ferguson says:
"Gven its preferred habitat" - and | should for
clarification, this is the only reference to |arge
brown tree frog in Professor Ferguson's conments. He
says: "Gven its preferred habitat is probably near

water, a special protection zone spanning all these
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species coincident with the LFP retained habitat in the
proposed SMZ in option 1 would provide anple protection
and neet the requirenents of the precautionary
principle in the event that it did occur." Now, does
t hat sentence nmake sense to you given that it obviously
refers to some extent to Professor Ferguson's

i nstructions, but do you understand what Professor
Ferguson is saying in that sentence | have read out?
Because | can clarify matters for you if it's necessary
for you to understand?---Can you clarify what SMZ is

referring to?

That's a special nanagenent zone, and LFP stands for

| ong-footed potoroo, and the retained habitat is a
reference to effectively the hundred netre streamside
buffer in that context. So you can read Professor
Ferguson as referring to the hundred netre stream side
buffer which he essentially says woul d provide anple
protection and neet the requirenents of the
precautionary principle in the event that it did occur.
And so understandi ng the professor's opinion expressed

that way, would you agree with it?---No.

Do you consider it of any relevance at all that in this

particul ar area of Brown Muntain there's been recent
additions to the conservation system are you aware of

t hat ?---Not specifically, no.

kay | am just going to show you sone maps, Dr G|l espie.
| will start at a high level scale for you and then we
will go to a close-up nmap. You will see the maps are
nunbered in the bottomright-hand corner. So for
instance if you ook at map nunber 2, do you have that
bef ore you?---1 do.
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You will see that's the East G ppsland forest managenent
area, and the various colours on that nmap are zones
that were in place prior to Novenber of |ast year, and
you can see that Brown Mountain is marked on it with a
star ?---Yes.

Are you famliar with those phrases "special protection
zones", "special managenent zone" and "general
managenent zone"?---1 amfamliar with them

Yes. Are you aware that - or would you agree that in a
speci al protection zone there's no harvesting
permtted, do you understand that ?---Yes.

Yes. And that in a special managenent zone there can be
harvesting permtted if there are certain proscriptions
put in place? And a general managenent zone is
general ly avail able for harvesting, do you understand
t hat ?- - - Yes.

Yes, okay. So map nunber 2, you will see has Brown Mountain
pl aced in sone general managenent zone, and there's
sone surrounding in pink, the |light pink conservation
par ks and reserves?---Yes.

And then if you turn to the next map, map nunbered 3, you
will see there that this is the forest managenent zones
post Novenber 2009. You will see just to the west of
Brown Mountain in dark pink and with the bl ack border
areas that are described as new parks and reserves, do
you see that ?---Yes.

And | will take you now to a different scale, which is nmap
nunber 11. Now, professor, on that map you can see 15
and 19 coupes marked. And you wll see that to the
west of coupe 15 in the sort of mddle hue of pink, if
| can put it that way - there are three shades of pink
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on that map - but the mddle one is designated new

parks and reserves 2009, do you see that ?--- Yes.

Now, were you aware that those new parks and reserves either

Yes.

had been or would be declared at the tinme you prepared
your report?---1 was aware that there was discussion
about it, but I wasn't aware they'd been confirned.

So for the purpose of your report, did you take any
account of the new parks and reserves or not?---No,

didn't.

And havi ng been now taken to the areas that are new parks and

reserves, you would agree with ne, wouldn't you, that
that's relevant to the conservation requirenents of the
| arge brown tree frog?---1 guess ny point is that we
don't know what the conservation requirenments of the

| arge brown tree frog actually are. W don't have
enough i nformation. The assunption that has been made
before is that setting aside chunks of |and, patches of
habitat, is a satisfactory way of conserving the

conservation requirenents of various species.

So woul d you disagree, Dr Gllespie, with the proposition

that the addition of the new parks and reserves is an
addi tional protection for the |large brown tree
frog?---1 would go so far as to say that in - if one
assunes that the large brown tree frog occurs in those
areas, then those additional particular areas wl|l

of fer sonme additional protection to the species.

And with those additional areas being additional protection,

you woul d agree then that factoring that into the
analysis, in addition wth the hundred netre
stream side buffer, you would agree that it's no | onger

correct to conclude that the proposed harvesting is
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Is it

i nconsistent with the precautionary principle; that's
right, isn't it?---No, | don't think I would agree wth
t hat . Because as | said a mnute ago, | think there
are a range of other factors or unknowns in relation to
t he conservation of these kinds of species which are
poorly known that we aren't able to take into account
yet . For exanmple, if you look at the distribution of
the large brown tree frog, as we currently know it

based on dated records, the records are scattered over

a nunber of areas of forest. Now, some of those are
in the existing reserve system as you say. W al so
know that - if you |look at the map of the current

reserve system that these coupes and the surrounding
area, there's also a history of |ogging, potentially
provides an inportant |ink between these areas of
reserves. VW don't know what the | andscape dynam cs
are of these kinds of species over tine.

your opinion, Dr Gllespie, that the only way

Vi cForests could act consistent with the precautionary
principle in relation to this large brown tree frog, is
to not log anywhere in East G ppsland?---No, ny viewis
that there needs to be nore adequate research and
survey work done on species of concern to make much
nore infornmed opinions about where conservation effort
shoul d be applied to ensure their conservation. And
in the case of species like the large brown tree frog,
that information currently doesn't exist. Now, if

t hat had been undertaken, and we had scientific

evi dence for argunent's sake to say wth sone degree of
confidence particular areas were going to be adequate

for its conservation, then that woul d enabl e | oggi ng
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and ot her managenent activities to occur el sewhere.

Your Honour, | have no further questions for this wtness.

H S HONOUR: Yes. M Nall?

<RE- EXAM NED BY MR N ALL:

Dr G

Yes,

Wi ch

Yes?- -

| espie, you were asked sone questions about that nap,

if you have map 11. Are you able to tell H's Honour
whet her in the new pink reserve, which is the area of

m ddl e pink to the west of the two coupes, and which
contained the two areas of blue, are you able to tel

H s Honour whether surveys for the presence of the

| arge brown tree frog have been conducted in that
area?---1 would need to consult information. It's not
clear fromthese maps exactly what forest managenent

bl ocks those areas occur in and how far south it
actual |y goes. | amjust trying to orientate nyself a
bit inrelation to that, the scales are the issue. I
am just going to go back to one of the earlier maps to
see if that hel ps.

f you look at map 67?---Yes.

gives you the Brodribb forest block and the area we are
| ooking at is forest block nunber 502?---Ckay, it's
forest conpartnent.

-There was a pre | ogging survey done in the Brodribb
forest managenent bl ock. It was done before ny tine,

| wasn't involved with that survey, and so | can't
comment on how nuch work was done on anphi bians in that
survey. | can say that the earlier pre |ogging
surveys, anphi bians were not dealt wth very well so
it's hard to say how nuch work was done specifically on

the |arge brown tree frog.

And in relation to the surveys that you have just spoken
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about, and pre |oggi ng surveys generally, do they have
a currency in the sense that they are valid for a
certain period of time, or do they tend to remain
valid?---You nmean in terns of the records of animals

and things?

Yes?---\W don't know, because there haven't been any repeat

surveys to actually validate that.

And in relation to coupes 15 and 19, which you wll see on

page 11, you were asked sone questions about the survey
you undert ook, and you were asked whet her that
constituted a pre | ogging survey. What do you say
woul d be required in order to determ ne whether or not
the large brown tree frog - | w thdraw that. What

| evel of survey would be required to exclude the
presence of the large brown tree frog, reasonably
exclude the presence of the large brown tree frog in
coupes 15 and 19?---W woul d need to undertake a study
in the general area, not just of those coupes but the
general area, probably including sites where the
speci es was known to have been recorded historically.
And this would require doing what's called repeat
surveys using appropriate sanpling techni ques over a
period of tine. This then enables one to estimate the
detection probability, which is essentially the

i kelihood that a species doesn't occur at a site which
has been survey. And once that detection probability
has been determ ned for a particul ar species, then
specific surveys or investigations can be done in a
particul ar area and provide sone statistical confidence
or scientific confidence the species is not present.

Now, at this point, because we don't know what the
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1 detection probability of a large brown tree frog

2 actually is, that work would need to be done to

3 determ ne what that is.

4 You have used the phrase "detection probability"; what do you
5 mean by that phrase, Dr Gllespie?---What | nmean is

6 that by way of exanple, if you walk into the forest and
7 with the viewto looking for a particular - in this

8 case a particular species of animal and you don't find
9 it, you don't know whether that's because it wasn't

10 there or whether it's because you just didn't see it.
11 If you do see the species, then you have got 100 per

12 cent probability that the species was present. So how
13 do you interpret the situations when you don't see it?
14 By undertaking repeated sanpling of areas where a

15 speci es occurs and doesn't occur, you can actually

16 devel op a nodel which enables you to estimate the

17 probability, and therefore determ ne how many tines you
18 need to visit the site to have statistical confidence
19 that it's actually not there. So the harder a species
20 is to detect the nore often you need to visit a site
21 and not find it before you can be scientifically
22 confident that it's actually not there.

23 And is the term "detection probability" a scientific

24 tern?---Yes, it is.
25 Now, you were asked sone questions about pre |ogging surveys.
26 Do you know when pre | ogging surveys ceased in
27 Victoria?---There was a - there were two phases to the
28 pre | oggi ng survey program The first phase was
29 around these forest blocks that had, if | recal
30 correctly, less than 50 per cent of their tinber
31 resource harvested. That wound down in the late
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1 1980s, | think it was '89, and at that stage there was

2 a shift towards what was called national estate

3 surveys, and during that tine there was a series of

4 forest managenent bl ocks in East G ppsland that had

5 areas of what was designated national estate land in

6 them and the Victorian Governnment was required to

7 undertake simlar kind of surveys of those forest

8 bl ocks. And that finished in 1991, if | recall.

9 Most of the reports that were undertaken on those
10 surveys never got publi shed.
11 Now, you were asked - it was suggested to you that the
12 potential breeding sites in ponds for the |arge brown
13 tree frog woul d be near the creek, and you answered not
14 necessarily. What vol une or volunes of water tend to
15 be used by the large brown tree frog for the purpose of
16 breedi ng?---1 have seen the species breeding in forest
17 - in large pools in the forest, quite |large pools such
18 as fire dans, and we have al so found the species
19 calling and presumably breeding in water filled pools
20 in hollow logs and in ruts in four-wheel drive tracks.
21 So quite small through to reasonably sized water
22 bodi es.
23 And you were asked sone questions, or it was suggested to you
24 that the hundred netres buffer would provide a degree
25 of protection to the large brown tree frog, and you
26 referred to - in your answer to a study. Are you able
27 to identify that study for H's Honour, a hydrol ogy
28 study?---1 think you are referring to ny reference to
29 the study by Pat O Shannesy & Associ ates that was
30 undertaken in Northeastern Victoria in relation to the
31 spotted tree frog action statenment and the recovery
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1 pl an devel opnent .

2 What did that study establish?---That study recomrended,

3 anmongst other things that a 300 netre excl usion zone be
4 created along all water courses that contained

5 potential habitat for the spotted tree frog, and al so

6 stipulated nmuch nore stringent |ogging and roading

7 proscriptions within one kilonetre of the water - the

8 streans within those catchnents.

9 And did that study concern a particul ar species of frog?---1t
10 concerned the spotted tree frog, which is another

11 t hreatened species that is a stream breedi ng speci es

12 that occurs in Northeastern Victoria.

13 And is there any relevance to learning in relation to that

14 species of frog to the understanding of the |arge brown
15 tree frog?---Probably limted. | nean, they are

16 ecologically very different animals. A spotted tree
17 frog is a stream breedi ng species, and those

18 proscriptions were devel oped specifically to protect

19 t he hydrol ogi cal and catchnment val ues associated with
20 t he breedi ng requirenents and habitat requirenents of
21 t hat species, such as water quality, flow rates,

22 sedi nentation run-off and so on and so forth. Now,

23 t hose issues don't necessarily apply to the |arge brown
24 tree frog because it's not dependent on streans to

25 breed in, as far as we know, in Victoria.

26 What about the giant burrowi ng frog?---Certainly in the case

27 of the giant burrowi ng frog where the avail abl e
28 evi dence suggests that streans are its breeding
29 habitat, and so the sanme kinds of - anphi bians that
30 breed in streanms have in general very simlar
31 requirenents in terns of their breeding biology, they
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require certain flow regines that they have adapted to,
they require certain mcro habitat to lay their eggs in
and for their tadpoles to develop in. In the absence
of any evidence to the contrary, we can assune that
they would be on a parallel to the spotted tree frog,
whi ch has had a |ot nore work done on it. There's
al so studies fromoverseas that suggest that 300 netres
is probably the mnimumrequired to protect the
ecol ogi cal requirenents of stream breedi ng anphi bi an
conmuni ti es.

And in relation to that study, do you know when it was

publ i shed?---This is Pat O Shannesy's study?

Yes?---1 need to check ny records, but it was in the late
1990s. 97, | think, if I recall correctly.

And are you able to provide a copy of that report?---1 can
do. | don't have it wth ne.

You refer to the stream breedi ng anphi bian community. What
does that enconpass?---In Victoria, or indeed in

Australia, or indeed in many parts of the world, there
are anphi bi ans conprise a diverse range of species, and
sone of themformquite distinctive groups or, as we
say in ecology, guilds of animals, and there's a guild
of anphi bi ans that breed exclusively in streans, and

t hese speci es have got specific ecol ogical adaptations
to breeding in streans in terns of their tadpole

nor phol ogy, where they lay their eggs and so on and so
forth. Ceneral ly speaking those species only breed in
streans and don't breed in non stream habitats. So
they are sonewhat nore specialised than species which
m ght be called pond breedi ng species, for exanple,

whi ch have got a nore generalised ecol ogy.
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You were asked a nunber of questions about the precautionary
principle. Could I take you to your report, please.
Have you got a copy of your report?---Yes, |I'msorry.

At page 187?---Yes.

At the bottom of page 18 at paragraph 17, is that where you
set out your understanding of the precautionary
princi pl e?---Yes.

If you just read that paragraph to yourself. And | woul d
ask you also to |l ook at page 185 in volunme 1, which you
were taken to, which I think H's Honour's associate
wi Il hand you now. And if you could just read the
precautionary principle as set out there at the top of
page 185; just to yourself. Are there any differences
inthe two definitions, that is the definition set out
at page 18 of your report and the definition at page
185, from your perspective?---From ny perspective they
diverge in the sense that the definition that | have
put in ny report places the onus on having a weight of
scientific evidence that suggests that the proposed
managenent is okay, is that the |evel of damage that's
going to be done is acceptable. Wiereas in the
definition on this report over here, the wording is
such that the inplication is that that isn't necessary.

If you applied the definition on page 185, would that affect
in any way the concl usions you reach in paragraphs 18
and 19 in your report?---1f | applied this definition?

Yes, and if you | ook at the conclusions you reached at
par agraphs 18 and 19 of your report, if you applied
that definition would that change or alter your
concl usi ons?---The |l ast sentence in this definition
says - that refers to a lack of full scientific
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certainty. It doesn't say a lack of any scientific
certainty. And in this situation, | would argue that
there's a lack of any scientific certainty, therefore |
don't think I would change ny opinion.

That's the only matter | have in re-exam nation, if Your
Honour pl eases.

H S HONOUR: | wonder if Dr Gllespie could be shown the
pl an that we took on the view, which is in fact one of
t he appendi ces to Professor Ferguson's report. Is it
possible to put that on the screen?

MR NI ALL: No, Your Honour, but we have got a copy. I will
just hand Dr G|l espie a copy.

H S HONOUR: Dr Gllespie, thisis, as | understand it, a
Vi cForests plan and it has two sorts of nunberings on
it. I f you | ook above coupe 19, you will see the
nunber 1987, 88, and that is on the regenerated forest
whi ch you saw in the photograph and were told was
regenerated in about 1987, '88. The other sorts of
nunbers are the long serial nunbers that we see for
coupes 15 and 19. If we |ook at the ones that appear
to have nunbers based on years, and we |ook in the dark
pi nk area which you were asked about by M Redd, we see
1991, '92 as an area that was |ogged to the west of
Legges Road. Is that the area you were referring to
as having been the subject of some sort of survey in
the Brodribb River area or can you not say, do you see
what | am saying? That this gives you sone sort of -
on the face of it appears to give dates as to when
various areas were harvested. Do you know, | ooking at
that plan and this plan also has contours, whereas the
dark pink plan doesn't, if | can call it the dark pink
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pl an, does that help you in saying where the survey was
that you referred to?---1 think | understand your

guestion, Your Honour.

Yes?---The survey was conducted in what's called the Brodribb

forest managenent bl ock, which is a much | arger area

than is captured in this inmage.

Yes?---And without referring to the report, it's not possible

to say where exactly specific points of survey or
wildlife sanpling were undertaken. | ndeed, nost of
those reports were witten in a way which was quite

general .

| see?---And didn't necessarily provide every point or

| see,

Yes.

| ocation at which a biologist visited and what they did
t here.

yes. And the other thing that this plan appears to
show is that in terns of the hundred netre buffer, the
southern portion of coupe 15 would in fact have an area
within the hundred netre buffer on the eastern side of
the stream which was | ogged to within 20 netres of the
stream and so the hundred netre buffer in part, as |
understand it, includes old growh forest and in part

i ncl udes regenerated forest. And |ikew se if we | ook
at the suggested 90 netre buffers that were put to you
along the streans on the northern and southern sides of
coupe 15, it appears that they in part would include
regenerated forest as well as old growth forest, can
you see that? Do you see the two streanms that run
along the north and south of coupe 15? Renenber being
asked about this proposal ?---1 have this map in front
of me, Your Honour.

And do you see what | am saying, that the stream
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buffers both in part along the main stream which
divides 15 and 19, and at the top and bottom of 15,
seemto include in part regenerated areas?---M
interpretation of this map?

Yes?---The 90 netre buffer zones are actually within the
coupe.

Yes?---And don't appear to include any regenerating forest.

Look where the streans are. The streans are not within the
coupe, are they, on the boundary of the coupe on north
side and to the south of the boundary on the south
side?---This is the boundary of the coupe, | believe.

No?---The black - - -

Per haps you could hold it up. It may be this isn't
useful ?---1 mght be msinterpreting this particular
map, Your Honour .

Do you see the two streans, one on the northern boundary of
157-- - Yes.

That curves in, the other one next to the southern boundary
of 15 that forks, if I can put it that way?---Yes.

Do you see the streans of that formin the 90 netre buffer
pl an?---Yes, now | amseeing it correctly.

Yes. Vll, as | read that, if you |ook at say the forking
stream in fact the buffer includes regenerated forest
on both sides, in part; is that right?---Yes, Your
Honour .

Al right. Well, at some point it nmay becone rel evant to
ask is there a difference between buffers that contain
old growh forest and buffers that contain regenerated
forest from your point of view?---Based on avail able
evi dence, we don't know what val ue regenerated forest
of this age provides to the |arge brown tree frog. |
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we assune that unlogged forest is the preferred habitat
of the species.

Yes?---Then it's nore likely than not that the regenerated
forest will offer little in ternms of habitat to the
| arge brown tree frog.

Yes, all right. If you | ook at the extent of the |ogging,
whi ch you see on that plan, including the recent coupe
20 imedi ately to the south of 19, do you still say
that the probability is that these frogs are in 15 and
19? Do you see what | am saying to you? Wen you see
there's been |l ogging in 20, 1989, '90, 1997, '98, 1993,
'94, and then to the north as well ?---Yes. G ven the
quality of the forest habitat and its continuity to the
west, wi th unl ogged forest.

Yes?---1 see no reason to presune that the species isn't
potentially there.

I's there anything arising out of that, M Redd?

MR REDD: No, Your Honour.

H S HONOUR: Yes, thank you, Dr G|l espie. | think you
may have to conme back, we will see what transpires.

<(THE W TNESS W THDREW

MR NI ALL:  Your Honour, in relation to Dr Gllespie, if he
could provide a copy of the O Shannesy article, that
woul d be conveni ent .

H S HONOUR: Yes.

MR NI ALL: If Your Honour pleases.

H S HONOUR: | think we will take a short break before we
call your next w tness.
(Short adj our nnent)

H S HONOUR: Perhaps just before we call the next wi tness |
shoul d say that | had proposed to fix Tuesday's hearing
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to start at 12. It seened to ne that that was a
reasonabl e tinme given travel tinmes from Ml bour ne. | f
there's a problem about that, you can tell ne before we
adj ourn. But that's ny current intention.

M5 MORTI MER I f Your Honour pleases.

H S HONOUR: Yes. Yes, M N all.

MR NI ALL: If Your Honour pleases, | call Shelly MLaren.

<SHELLY RENEE McLAREN, sworn and exam ned:

MR NI ALL: Ms McLaren, is your full name Shelly Renee
McLaren?---Yes, it is.

And could you tell H's Honour your address?---RSD Bonang
Road, Goongerah, Victoria, 3888.

And your occupation?---M/ occupation is a part-tinme
coordi nator at the Goongerah school .

And for the purposes of this proceeding have you sworn an
affidavit of six paragraphs together with six
attachments? | wll ask for the witness to be given a
copy. Three attachnents, |'msorry. No, if the
wi tness could be given - have you got a copy of your
affidavit in front of you, Ms MclLaren?---1 do.

Now, | would ask that the wi tness be shown footage which is
SV 1, please. If you would just |ook at the screen,
Ms McLar en. And | will ask that that be shown again.

H S HONOUR: Yes.

MR NI ALL:  Now, Ms McLaren, when was the first time that you
saw that footage? I|'msorry, where was the first tine
that you saw it ?---Brown Muntain.

And what were the circunstances in which you saw it?---Can
you rephrase that? The weat her?

No, how did you see it on Brown Muntain?---On a Multrie
canera, surveying canera.
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And what did you understand was shown on the footage?---1

believed it was a pot or oo.

Al right. D d that have any significance to you?---Yes.

What was that?---1t was an endangered speci es.

And what did you do once you'd seen the footage?---1 got very
excited. | put it in ny backpack - - -

How did you view the footage at the tine that you first saw
it?---There's a one inch little screen that shows you
i mages on the actual Multrie.

Al right. And where were you? Wen you say you were on

Brown Mountain, where was that ?---The Errinundra side

of the gully.
| will conme back to that in a mnute. What did you do after
you saw the footage?---1 finished ny work, finished

docunmenting it and I went straight down to Goongerah
where Jill lives and | put it on the conputer.

Ri ght . And how was it put on to the conputer, do you
know?---You get - the SIMcard goes into a USB
extension and that is plugged into the |aptop.

Al'l right. Wen you described a SIMcard, what is

that?---1t's like a nmenory stick

Al right. And was that used in the canera?---Yes.

Al right. And what happened to the nmenory stick?---1 left
it at Jill's place.

Al right. Now, | want to ask you some questions about

where the canera was | ocated, or the place that you
wat ched the footage for the first tine. You say in
your affidavit that you have lived in Goongerah for
seven years. Are you famliar with the area of
Goonger ah?- - - Yes.

And are you famliar with Brown Muntain?---Yes.
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The forest area?---Yes.

On Brown Mountain? And are you famliar with the roads in
t he area?---Yes.

Coul d you describe to H s Honour how you got to the position
that you were in when you first viewed the
f oot age?- - - Yes. | drove from- | was in the car that
drove from Goongerah up to Bonang Road. You turn
right on to Gap Road and then you turn right again on
to Errinundra Road, and a couple of hundred netres up
the road there's a place where we park the car and we
wal k in about a hundred netres, and it's on the
east-facing side of the slope.

Now, do you know whet her the area of Brown Mountain is
di vided up into |ogging coupes?---Do |?

Do you know whether they are divided up into |ogging coupes,
t he area of Brown Muntain?---Yes.

Do you know - were you in a coupe at the tinme that you saw -
- -?---Yes, a proposed coupe.

And do you know the nunber of the coupe?---Not off the top of
ny head, it's quite a big nunber.

Do you know what the nunber ends in, the |ast nunbers of the
coupe nunber?---Not off the top of ny head.

Now, in attachment SV 1 you have a map in which you have
marked an X on the | ocation of the canera?---M nmr.

And | think you have just described to H's Honour that you
have conme down Legges Road and then turned into Gap
Road and then down Errinundra Road?---Bonang,
Errinundra, yes.

And how far down Errinundra Road did you travel ?---Roughly 4
to 500 netres.

And fromthe road, Errinundra Road side how far did you wal k
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into the forest?---About a hundred netres.

And were there any other caneras |located in the area at the
ti me?---Yes, we had six.

And where were they situated?---Three on the east side of the
gully and three on the west side of the gully.

And which way does the gully run having regard to the map
that you have there? Does the gully run - in which
direction does it run?---1t would be parallel between
Legges Road and Erri nundra Road.

And how steep was the area at which the canera was
| ocated?---Personally | don't find it that steep.

Was it flat land, was it on a rise?---Slight rise.

And was there water running in the gully?---Yes.

And how far fromthe water was the canera | ocated?---Roughly
a hundred netres.

Now, prior to the tine that you saw this canmera in that area,
how many times had you been in the forest area bounded
by Legges Road and Errinundra Road?--- Nunerous.

Can you give Hi's Honour sone indication of how many
times?---20.

And are you famliar with the | andmarks within the
forest ?---Yes.

Were there any | andmarks that you can recall near the
| ocation in which the canera was placed?---Wat's the
name of that tree? G ant shining gum

And what was not abl e about that ?---Wat was noted about that?

Yes, why do you recall seeing that?---Because it was one of
t he biggest trees there, easy to find.

And the contents of your affidavit are true and correct, are
t hey?---To ny know edge, yes.

That's the evidence of this wtness, if Your Honour pleases.
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H S HONOUR: Yes, thank you, M N all
<CRCSS- EXAM NED BY MR WALLER:

Ms McLaren, are you a nenber of Environnment East
G ppsl and?- - - Yes.

How | ong have you been a nenber ?---Roughly a few years.

And you attend EEG neetings as a nenber ?--- No.

How | ong have you been undertaki ng surveys of native fauna in
t he East G ppsl and area?---Surveying probably as |ong
as | have lived out there.

That's seven years, is it?---Yes.

And that includes surveying with the caneras?---No.

How | ong have you been doing that?---That's new technol ogy
for our organisation, it's probably about the last 6 to
8 nont hs.

And when you say "new technol ogy for our organisation”, you
are speaki ng about EEG?--- Yes.

Have you done any formal training or technical training to
enabl e you to us the new technol ogy?- - - Not
pr of essi onal , no.

Did you read the manual for the canera before you used
it?---No.

You nentioned that you took the results fromthe canera whose
| ocation you have depicted on the map, you took the SIM
card, you described it, to Jill Redwood?--- Yes.

And you did that immediately after you viewed it?---Yes.

And did you give the results of the survey produced froma
canmera on any other occasion to Jill Redwood?---Not to
ny know edge.

Is this the first tinme you say you detected an ani mal you
t hought to be a | ong-footed potoroo?---Yes.

And did you give the results of that particul ar detection
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that you say you had to anyone other than Jil
Redwood?- - - No.

Now, when you placed the canera that's marked with an X on
your Exhibit 1, why did you decide to place the canera
there in that particular |location?---1t was a nice
clear area, not too many ferns to distract the actual
i mage. Every tine the canera takes an inage it can
take i mages of a shadow noving or a |eaf dropping, so
it's alot nore accurate if it's an open space. And
it was a good backdrop, and quite clear and precise
with the big tree that I was nentioning before.

And you nentioned that you placed the canera about 100 netres
fromthe gully?---Roughly.

Yes. Was that a factor that you took into account in
placing it, that it was proximate to the water and the
gul I'y?---Yes.

And why was that?---A good location to find potoroos and al so
it was in the proposed coupe.

It was in a proposed coupe, did you say?---M nm.

Now, you knew that that coupe was a coupe that VicForests
proposed to harvest from didn't you?---Yes.

You al so knew when you placed the canera that proceedi ngs had
been commenced by EEG agai nst Vi cForests seeking to
stop it harvesting fromthat coupe?---Vaguely.

Sorry?--- Vaguely, yes.

Did you use any bait of any kind in conjunction with placing
the canera to attract a |ong-footed potoroo?---Yes.

What sort of bait did you use?---A concoction of peanut

butter and essential oils like, pistachio oil.

Ri ght . You don't nmention that in your affidavit, do
you?- - - No.
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Wiy not?---1 was trying to make it as sinple as possible.

Ri ght . Did you not think that it was an inportant factor to
reveal to the court through your affidavit as part of
t he evidence of the survey that you had conducted and
whi ch you now know, or when you did your affidavit you
knew was to be the subject of litigation?---No.

Before you installed the canmera at that particular |ocation
marked with an X on - which you say was nmarked with an
X on Exhibit 1, did you check the canmera to nake sure
it was working properly?---Can you rephrase that? It
was wor ki ng properly because we got the inage.

No, no, you knew that after the event. But when you pl aced
it there - - -?---Sorry.

And left it?---Yes.

D d you check that it was working properly?---Yes.

How di d you check?---W go back on a weekly basis and go
t hrough the inmages and make sure that the batteries are
charged and go through the inmages that we have
col | ect ed.

So in your affidavit - do you have that in front of you?---I
do.

You say that you set this particular canmera up on 31 August
20097?---Correct.

How do you know that that's the date you did it?---A
conbi nation of |looking at ny diary before | |eave hone,
and checking the GPS that we take out.

That's checking the GPS?---M mm.

How does that tell you the date?---1t does tell you the date.
Oh, because of the |logged entry that we put in there.

Ri ght . So you are confident that you set it up on 31
August ?---As confident as | can be.
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During your evidence-in-chief you nentioned that when you
checked the footage on site you got very excited, you
finished docunenting it and you put it in your backpack
and you went off to see Jill, renmenber that?---Yes.

What did finishing docunenting it involve?---Witing down the
GPS coordinates, witing down any problens that could
have gone with weather or flat batteries or other
things like that. Witing dowmn the nanes of the
people, just witing down the GPS recordings and the
fact of where it was, what canera it was, and the date
and then went back down to Jill's.

Wiy did you see the need to docunent those matters?---The
date and the GPS readi ngs?

Yes?---So we wouldn't get confused with the other five

caneras that were out there. So we got the correct
| ocati on.
And where did you nmake those notes?---1n a | og book.

Yes. And where is that |og book?---I1t's in the survey book
i n Goonger ah.

I n Goonger ah?- - - Yes.

Have you provided that docunment to EEG or its solicitors in

the | ast few nont hs?---Yes.

You have?---1 got it faxed this norning.
|'msorry?---1 got it faxed this norning.
You got a fax this norning?---1 got it faxed this norning.

Wiere did you have it faxed fronf---The Goongerah school .

Wiy did you do that this norning?---Because it seened
inmportant, | was a bit forgetful and | was going to
bring it but | forgot.

D d soneone ask you to fax it this norning, or that was a
deci si on you took yourself?---No, | thought | shoul d.
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Now, was that the first tine you produced it - | wthdraw
t hat . Who did you fax it to?---This courthouse.
Thi s courthouse.

Ri ght . Had you previously been asked to provide any
docunents to |lawers for EEGin relation to your
docunenting the detection?---1 had been advised to
bring as nuch evidence as possible.

And were you advised to bring that to court or were you
advi sed to provide that sonme nonths ago?---Both.

Wiy didn't you provide it when you were asked to provide it
sone nonths ago?---Say that again?

Did you provide it when you were asked to do so sone nonths
ago?- - - Yes.

Who did you provide it to?---1 faxed it to Vanessa.

So you have a fax copy of the docunment that you have

described in court today with you?---Yes.

Your Honour, | call for that docunent. Wiile that's being -
H S HONOUR: Ms McLaren woul d you like a glass of water or
are you confortable?---1 am okay, thank you.

MR WALLER: M McLaren, do you have a copy of that docunent
in front of you as well ?---No.

Are there copies - are there multiple copies in court?
Perhaps | mght ask for copies to be nmade and | wll
nove on to another topic. Now, when you went to
retrieve the footage, and | think you deal with this in
paragraph 5 of your affidavit, you say "On Thursday 3
Sept enber 2009 | attended the | ocation and recovered
t he footage." That's the position, is it?---The
position?

That's accurate, an accurate statenment?---To the best of ny
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know edge, yes.

Are you sure it was a Thursday?---Of the top of ny head, no.

You returned therefore to the canmera about three days |later,
according to your affidavit?---After?

You left it there on 31 August and you returned to check the
footage on 3 Septenber, three days later, is that what
happened?--- Maybe, | went out there repetitively over
the three weeks to nake sure the batteries were charged
and the images were being collected, that the canera
was wor ki ng.

But the first tine you set up this canmera in this spot was 31
August, wasn't it?---Yes.

You look a little bit doubtful about these answers?---1 am
just under pressure, | amtrying to answer as correctly
as possi bl e. Coul d you repeat that again, the first
time | set up the canera?

The first time you set up the canera in question that you say
detected the potoroo, in paragraph 4 you say "On about
31 August 2009 | set up an infrared and notion sensor
canmera at Brown Mountain at" and you then set out a
particular location with great precision by reference
to various coordi nates?---M nm.

Is that a true statenent?---Yes.

Then you say that "On Thursday 3 Septenber 2009 | attended
the |l ocation and recovered the footage." Is that a
true statement ?---To the best of ny know edge, yes.

You made this affidavit on 15 Cctober, didn't you?---If
that's what the docunent says. | ampretty bad with

dates off the top of ny head, especially under

pressure.
Have you got a copy of the affidavit in front of you?---1 do.
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Do you want ne to go through it?
Perhaps | just want you to be absolutely clear - it's not a

very long affidavit and | am taking you to paragraphs 4

and 5 on page 2?---1 wll check. Paragraph 4 is
correct.
H S HONOUR: Well, what you say there is "On about 31

August"; so it was on or about that day, is that
ri ght ?---Yes.

Yes, all right.

MR WALLER: But you are nore precise about the day you
collected it, Thursday 3 Septenber. Are you nore
certain about that date than the first date?---Because
| didn't put the word "about” in it?

No, because you have got the day, Thursday?---Well, yes,
bel i eve 3 Septenber was a Thursday.

Yes. Was this the first tine that you'd detected a potoroo
in filmng on Brown Muntain?---Yes.

And have you ever detected a potoroo since that day?---No.

So this was a very inportant occasion in terns of your career
of detecting or seeking to detect potoroos?---You could
say that.

Now, | would |like you to have a | ook at Exhibit 3 of your
affidavit?---Exhibit 3. Yes.

Do you recogni se that photo, Exhibit 3?---1'"msorry, yes.

Is that the still photo that you recovered fromthe
canera?---Yes, it is.

When you collected it? And do you understand the notations
at the foot of that photo?---The date of 9/6, yes,
do.

That indicates 6 Septenber, doesn't it?---1t does.

Your evidence, which you have confirmed to be accurate, says

. VTS CN: PN 5/ 3/10 340 McLAREN XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

you collected it on 3 Septenber?---1t does.

Are you able to account for the difference?---The three day
di fference?

Yes?---1 guess either the canera was incorrect or | was
i ncorrect.

At what tinme of day did you retrieve the footage, do you
recal | ?---Roughly m dday.

When did you first beconme aware that there was a di screpancy
bet ween your affidavit and the photo that we have just
been | ooki ng at ?---This norning.

How di d you becone aware of that?---Because the date is
witten there.

But was that brought to your attention by soneone or did you
di scover it yourself?---1 was shown by soneone el se.

Who showed you?---M/ barrister.

And being shown that didn't cause you to want to express any
doubt about the date that you have listed in paragraph
5 of your affidavit?---Can you rephrase that?

Whien you were asked whet her your affidavit was true and
correct, you said it was?---To the best of ny
know edge.

Yes. So being shown the discrepancy in the photograph
didn't cause you to think that your affidavit was other
than true and correct?---1 do believe it was correct.

So the photo is wong?---1 still can't decide that.

Were you aware that on 1 and 2 Septenber EEG was arguing the
i njunction application before Justice Forrest in
Mel bourne?---Was | aware of it?

Were you aware at the tinme on 1 and 2 Septenber that there
was an argunent going on in the Suprene Court where EEG
was seeking an injunction to stop logging in the
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coupes?--- Yes.

And you di scovered this footage shortly after that, didn't
you?- - - Yes.

And were you aware that the judge had reserved his decision
indicating that he would deliver it sonme days after 1
and 2 Septenber ?---Yes.

And you say that after you di scovered the footage on 3

Sept enber you provided it inmediately, or al nost

i medi ately, to Jill Redwood?---As soon as | found the
video footage | took it straight to Jill Redwood's
house, vyes.

Dd you provide the footage to the DSE at any tinme?---No.

Dd you informthe DSE - - -?---No.

At any time that you had found it?---No.

Didn't you think it would be inportant to do that to alert
themto the existence of a potoroo?---Through ny |ack
of experience | gave it to a higher authority to dea
withit.

And that higher authority was Jill Redwood?---Yes.

Now, after you took the footage fromthe canera, did you
| eave the canera there in place or did you take the
canmera with you?---No, | left the canmera there in
pl ace. Put another SIMcard init.

And since giving the SIMcard or the menory stick to Jil
Redwood, have you retrieved it at any point, or that
was the last tinme it was in your hands?---1 believe it
was the last tinme it was in ny hand.

Now, at any tine did you convert what was on the SIMcard on
to a DVD or any other nenory storage?---Yes.

When did you do that ?---That day.

And what did you transfer it to?---A hard drive on the
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O DVD?--- Yes.

And whose conputer hard drive did you save it on?---Jil
Redwood' s.

D d you understand that upon a sighting of a potoroo being
recorded, that the DSE would need to verify that
si ghting?---Yes.

How di d you understand that?---1 understand that the DSE is
t he Departnment of Sustainable Environnent and they
woul d have to approve the evidence to clarify that it
was a pot or oo.

They woul d have to clarify the |ocation too, wouldn't
t hey?-- - Yes.

And what material were you able to provide - would you have
been able to provide themto clarify the |ocation of
where you put the canera?---Rephrase that?

Let ne rephrase. The footage didn't say anything about
| ocation, did it?---No.

The still photo had no record of location, did it?---No.
Besi des the image and the backdrop.

Ri ght . So the only docunentary record of |ocation would
have been what ever notes you woul d have nmade in your
| og book?---CGPS coordinates that | nmade in the |og
book, yes.

And did you give that information to Jill Redwood on 3 or 4
Sept enber ?- - - Yes.

How did you give it to her? You gave her the whole | og book,
the original of the |og book?---Yes.

And you left it with her?---To ny nenory, yes.
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And when did you retrieve it?---1 didn't retrieve it, one of
t he other nenbers did.

And gave it back to you?---1t's a shared | og book.

Could I now hand to you a copy of the fax that was sent to
the courthouse today with a copy to H s Honour and our
| earned friend?---Thank you.

Unfortunately the copy doesn't reproduce all of the
information, Ms McLaren, but the original has a
footprint of a fax that on 5 March 2010, today, at 8.49
am this docunent was faxed fromthe Quest in Sale to
the court - to the Quest. So the footprint suggests
that on 23 February 2010 at 5.48 there was a fax from

Goonger ah, can you explain that? That was about a week

or so ago. Do you renenber faxing a docunent on that
date?---No. Thi s docunent was faxed this norning from
t he Goonger ah school . | can only guess that one of

t he machi nes has got the date w ong.

| see. And it was faxed fromthe Goongerah school to
Quest ?---1 don't know where Quest is.

And you are not aware of what happened to it after you faxed
it from Goongerah, or you had it faxed from
Goonger ah?- - - Yes.

Ri ght . Now, if I could ask you to look at the first page
behi nd the cover sheet. You have got sone notation
t here, 31 August '09. | s that your handwiting on
t hat page?---No. | don't even see 31 August - sorry,
at the top left, yes. No, that's not ny witing.

So nothing on that page is your handwiting?---No.

Do you understand any of the notations in relation to
batteries referred to bel ow?---The readings with the

nunber s?
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Yes?---The volts of the batteries while we were checking
t hem

But you weren't responsible for making that note?---No.

If you could | ook at the next page, which is unfortunately
not a very good copy?---1t's on the sane day.

Is any part of that your handwiting?---No.

If you could | ook at the next page. |s any part of that
page your handwiting?---Yes, it is.

You have got a description "NML" or "M" and then sone witing
to the right of that. Can you explain what that is
plenty to signify?---Yes. M1l is the canera Moultrie
1. Next to it on the right says "Needs needed to fix
side latch". There was a broken latch and we had to
fix it so it could get strapped to the tree nore
per manent|y.

Yes?---Underneath that is the date that we went back out and
fixed it, and underneath that is the GPS readi ngs of
the Moultrie 1 canera.

Is that the canmera that detected the potoroo?---Yes.

If you have a | ook at the coordinates, they are different
fromthe coordinates that you refer to in paragraph 4
of your affidavit?---Though on the next page - - -

Yes?---There is the same M1 with new coordi nates, and they
should be the one that | put in ny affidavit.

There's one digit mssing in the second nunber, but otherw se
it appears to be the sane. Whose handwiting is it at
the bottom of the page we are |ooking at, which is page
5 of 15?---1 amnot quite sure.

It's not your handwiting?---No, it's not.

Your handwiting records, does it, the relevant coordi nates
of caneras that you yourself placed, is that the
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position?---The nunbers that are witten here?

If we go back to page 4 of 15, that's your handwiting, and
you have got two particular |ocations indicated on that
page, M1 and S& or S&X27?---Yes.

And you have got |ocations indicated by the nunbers?---Yes.

There doesn't appear to be on that page, or indeed the next
page, the location that's referred to in paragraph 4 in
your handwriting, does there?---No.

So how were you able when you did this affidavit to recal
t he coordi nates where you placed this canera that are
referred to in that paragraph?---Can you say that
agai n?

When you prepared your affidavit, in paragraph 4 you say you
set up an infrared and notion sensor canera at Brown
Mountain at a particular |ocation; 55H0655876, and then
forward sl ash, 5875717. How were you able to put that
information in your affidavit? | take it you didn't
remenber it in your head, you had to have regard to
sone docunent ?---Yes, the GPS.

And did you have regard to these notes when you nmade the
affidavit?---Yes.

Dd you have regard to a GPS as well - - -7?---No.

No. So you only had regard to these notes when you nade
your affidavit?---Yes.

And that's not your handwiting on page 5 of 15, is it, where
that particular location is indicated?---No, it's not.

Whose handwiting is it?---1 amnot 100 per cent certain.

So you don't know whether that's an accurate piece of
information that's been recorded at the bottom of that
page, do you?---1 trust ny team

But you have no personal know edge of it because you didn't
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put in that notation, did you?---No.

So you just assuned that it was an accurate | ocation when you

did your affidavit, paragraph 4?---1 wote ny affidavit
to the best of ny know edge, yes.

If you scroll through the rest of the docunent, are there any

ot her notations that have been made by you or anyone

else that relate to the canmera that you refer to in

your affidavit and the particular position you refer to

in your affidavit?---Can you ask that again? What am|
| ooking for?

| am only | ooking and interested in asking you about the
particul ar canera that you refer to in paragraph 4 of
your affidavit, that's the one you say was set up at

that particular |ocation. Now, with that in mnd, is

there any other notation in these notes that relates to

that canera, or is it sinply that notation at the
bottom of page 5 of 15 that we have been tal king
about ?---Wth the GPS readings, yes, as far as | can
see. | do nmention the Mouultrie on the next page.
Is that the page 6 of 15 with the date 22 Cctober ?--- Yes.
But that was after you'd sworn your affidavit, wasn't
it?---1"msorry, | can't renenber.

You swore your affidavit on 15 October, so those notes cone

after you swore your affidavit?---1 don't know.
Your Honour, | seek to tender this docunent.
H S HONOUR: Yes.

#EXH BIT C - Extract of |og book.

MR WALLER:  If Your Honour pl eases.

Are you aware that |awers for EEG have produced
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a SIMcard or what's described as an SD card in
relation to the canera the subject of your
affidavit?---1 hope so.

But were you any part of that process or - - -7?---No.

| s that sonething you just heard about
secondhand?--- Sonmet hi ng | have heard of secondhand.

The SD card that was produced has a description "Potoroo” on

it, were you responsible for witing "Potoroo on a SIM

card?---1 can't renenber.
Your Honour, | have no further questions.
H S HONOUR: Yes.

<RE- EXAM NED BY MR N ALL:

You were asked sone questions about paragraph 5 of your
affidavit, and you said that it was true to the best of
your know edge. Firstly I want to ask you about the
part of that paragraph where you say that you attended
the |l ocation and recovered footage. How confi dent are
you that you did attend the |ocation and recover
f oot age?--- Extrenel y.

And you were asked sone questions about the notation at the
bottom of page 5 of 15, and you were asked if you could
identify the handwiting. Do you have page 5 of
15?---Yes.

The nunber's on the top right-hand corner?---Yes.

Now, did anyone else attend with you at Brown Mountain when
you went there and recovered the footage?---Yes.

And who are they?---Janes Black and Jenni fer Deruch

And did anyone el se attend when you placed the canera as you
have set out in paragraph 4 of your affidavit?---Yes.

And who was that ?---Janmes Bl ack and David Cal dwel | .

Al right. Now, going to the day that you recovered the
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canera and footage, what did those two people do on the
day?---The sanme thing | did.

Well, can you explain to H's Honour the process? You have
gi ven some evidence about driving to the area. Who
was in the car?---Jennifer Deruch and Janes Bl ack and
nysel f.

Al right. And who was driving?---Janmes Bl ack

Al right. And when you got to the place what did the three
of you do?---We wal ked to each canera and checked the
batteries and checked the images on the caneras.

Al right. And did you go together to check the caneras and
i mages or did you go separately?---Yes, went together.

And at the tine - you have told H s Honour that you | ooked at
t he footage through the canera pl ayer ?---Yes.

At the site. Were the other two people present with
you?- - - Yes.

D d you observe whether they |ooked at the footage as
wel | ?---Yes.

Now, you indicated to H s Honour that one of the reasons the
| ocati on was chosen was because it was a proposed
| oggi ng coupe, is that correct?---And a well-known
ar ea.

Was the area you were in, had that been to your observations

been | ogged before?---The area that | was in with the

camner a?
Yes?---1 would think so.
Now - - - ?---1 am not 100 per cent certain, though

You'd been to that area before?---Yes.

Coul d you describe the area to H's Honour?---1t's gorgeous.
A mxture of gum ferns, | don't necessarily know what
you need to know. Quite open. Lowin - | don't
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know. | don't necessarily understand what you are
trying to get ne to descri be.

Al right.

H S HONOUR: Well, in your notes you have got reference to
the west gully and Legges Road, and the east gully,
Errinundra Road?--- Ckay.

So presumably you go down Errinundra Road, is that
right?---Yes, Errinundra Road and Legges Road are
parallel to each other and there's a slight decrease in
the formati on of the ground where there's a gully going
t hrough the centre of it.

Yes. So when you say east gully, you have gone into that
gully from Errinundra Road, that is the eastern side of
the gully, is that right?---Yes.

Al right.

MR NI ALL:  Now, why did you choose to place the caneras in
t hat coupe rather than other areas within the Brown
Mount ain area?---W were trying to cover as nuch ground
as possible, and that was just one of the | ocations of
many that we have chosen.

And why were those |ocations chosen? Was there anything
particul ar about those areas that - those coupes, | beg
your pardon, that influenced the decision as to where
you placed the cameras?---Can you rephrase that, |
still don't understand what you are trying to ask ne.

Vel |, how did you come to choose the particular |ocation that
you placed the canera in?

MR WALLER:  Your Honour, she has al ready been asked that in
Cross- exam nati on. She gave an answer. Thi s doesn't
really forma matter for re-exam nation, in ny
subm ssi on.
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H S HONOUR: | think it does, M Waller. | think it
arises out of the whole flow of the cross-exam nation,
if I can put it that way.

MR WALLER: If Your Honour pl eases.

MR NI ALL: Was there any particular reason why you chose that
| ocation to place the caneras?---Because | believed
that there was endangered aninmals in there.

There's just an additional matter | wanted - Your Honour,

could I just have five mnutes, | just wanted to check
one matter before | conplete re-exam nation. It won't
take very |ong. Not with the w tness, Your Honour.

H S HONOUR: | wll stand down for five m nutes.

(Short adj ournnent).
MR NI ALL: Thank you, Your Honour, | have no further
re- exam nation
H S HONOUR: Thank you, M N all.
<(THE W TNESS W THDREW
(Wtness excused.)
H S HONOUR: Unl ess there's anything el se you wish to raise
with me we will adjourn until 12 o'clock on Tuesday.
M5 MORTI MER.  As Your Honour pl eases.
MR WALLER:  As Your Honour pl eases.
ADJOURNED UNTI L 12 NOON TUESDAY 9 MARCH 2010
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