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H S HONOUR: Yes, M Waller.

MR WALLER:  Your Honour, the next witness to be called for
the defendant is M Jonathan Kranersh. | call
M Kraner sh.

<JONATHAN ALAN KRAMERSH, sworn and exani ned:

MR WALLER: M Kranersh, could you please restate your ful
name?---Jonat han Al an Kraner sh.

And what is your address?---Level 21, 570 Bourke Street,
Mel bour ne.

And your current occupation?---1 am a | awer, partner of HAL
Ebswor t h.

And that firmis acting as | awers representing the defendant
in this proceeding?---That's correct.

Yes. Now, M Kranersh, have you sworn an affidavit in this
proceedi ng?---Yes, | have.

Dated 14 March 20107---Yes.

Yes. Do you have a copy of that affidavit in front of
you?---No, | don't.

If I could hand to you a copy of that affidavit and the
exhibits to that affidavit?---Thank you.

M Kranersh, is that the affidavit that you have sworn in
t hi s proceedi ng?--- Yes.

Yes. And are the contents of that affidavit true and
correct ?---Yes.

Your Honour, | tender that affidavit.

H S HONOUR: Yes.

#HEXH BIT P - Affidavit of M Kranersh.

MR WALLER:  Thank you, Your Honour, | have no questions.
H S HONOUR: Yes, Ms Mortiner.
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<CRGOSS- EXAM NED BY M5 MORTI MER:

M Kranersh, are you right standing?---Yes, thank you.

M Kranersh, your dealings with DSE in relation to w tnesses
basically went through Dr Peter Appleford, is that
right?---That's correct.

And in relation to any general assistance that VicForests
needed in this proceeding fromDSE, did that also go
t hrough Dr Appleford?---1 think it originated through a
direct request by the client by letters that David
Poll ard sent, and then we were directed to Dr Peter
Appl ef or d.

Thank you. And the arrangenments for M Mezis to give
evi dence, the undertaking issue that you describe in
your affidavit, and as | understand it none of that
applied to M Mezis and the evidence that he was to
give, is that right?---That's correct.

And in preparing the case on behalf of VicForests and | ooking
for expert witnesses, as | understand your evidence you
went only to DSE and the Arthur Rylah Institute, is
that right?---That's correct.

And the reason you went there, | suggest, is because you and

Vi cForests considered that DSE was in your canp, SO to

speak?---No, that's not correct. | mean, we nade
enquiries with I think - I think 21 or 30 odd experts
as well, we nmade enquiries outside of the DSE.

Before you went to Arthur Rylah and DSE?---At the sane tine.

At the sane tine. And indeed you did retain | think, on
your evidence in your affidavit, an expert in relation
to the large browm tree frog, is that correct?---That's
correct.

| gather fromthe evidence that you have given in this
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affidavit that you were particularly interested in
retaining Ms Natasha McLean as a general expert on
t hr eat ened species, correct?---That's not entirely
correct, but she was the person who was head of the
bi odi versity group, and we were actually directed to
her, but we hadn't had an opportunity of neeting or

seei ng her.

And you had a neeting, as | understand it from your

affidavit, paragraph 8, if you would just |like to have
a look at that, M Kranersh. There was a neeting on
17 Novenber 2009, and it was after that neeting that
the first letter was sent actually by M Pollard on
behal f of VicForests to DSE, and that becane - that's
the letter at JAK 1, is that right?---That's correct.

So after that neeting what happened is that the requests for

assi stance by way of w tnesses from DSE was sonmewhat
nore formalised, would that be a fair summary?---Sorry,

could you repeat the question?

That after that neeting on 17 Novenber 2009, the request for

Yes.

assi stance by way of the provision of witnesses from
DSE was formalised?---1 don't think it was fornalised
as such. | mean this was a constant agenda item for
us to try and obtain access to the appropriate people
with the appropriate expertise so we could at | east
talk to themand find out whether they could or could
not assist the defendant.

And | shoul d apol ogi se, M Kranersh, because that
letter JAK 1 actually refers already to an earlier

| etter that had been sent, so there had been sone
previ ous correspondence?---That's correct. Davi d

Pollard had sent a letter which I'd settl ed.
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And did you settle that letter, that's JAK 1?---Yes, | think
So. Just one nonent, please. That's correct.

And can | just ask you to look at JAK 2, M Kranersh, so |
can clarify a couple of matters?---Yes, JAK 2, yes.

JAK 2 - - -7?---Yes.

| had understood the evidence to be that was in response to
JAK 1, but it's actually addressed to Ebsworths?---Yes.

But your evidence is that that is in response to M Pollard's
letter, is that right?---This says "I refer to your
letter dated 19 Novenber", and the letter of 19
Novenber was the letter that was sent by David Poll ard.

kay. And M Pollard, as JAK 2 reveals, had sent an earlier
request on 11 Novenber?---That's correct. There were
two requests by David Pollard; one, a request for
docunents, and two, to request access to the w tnesses.

Al right. And it was in response to the request for
docunents that M Mezis said "You are going to have to
gi ve us a subpoena”, correct?---That's correct.

Now, we then nove, as | understand it fromthe chronology, to
what | will describe as a process of negotiation about
whi ch experts are required and which are prepared to
neet and on what species, would that be a fair summary
of what then starts to happen?---It's not a
negotiation, it's | am endeavouring to obtain access, |
have got a short tinme-line that | have to conply wth,
and | am not getting the cooperation that we need to
nmeet those tine-lines. So it's not a negotiation.

Well, to do that you have to negotiate w th DSE,

M Kranersh?---1 had to apply sone dipl omacy because it
wasn't that easy.

And as | understand your evidence, you wanted to neet with
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the witnesses before - the experts, before getting a
report fromthem correct?---Yes, we wanted access to
themto see whether they could assist the defendant and
the court in the defence of this proceeding, but we
weren't given that opportunity.

So the process was not that you sinply sent a request for a
report, but you wanted to neet with themfirst,
correct ?--- Absol utely.

And you net with Ms McLean in early Decenber, that's the
evidence, isn't it?---That's correct.

And after that neeting, as | understand it, there were no
further steps taken to try and obtain any expert report
from her?---No, that's correct, we did not.

Thank you. But the discussions continued about other
experts after that date?---Yes. | nmean, this was a
continual attenpt by ne to try and get access to the
appropriate people wthin the DSE and that expertise,
particularly in relation to these species.

And it was clear - it is clear, | suggest, on the evidence
that you have given, that DSE had no difficulties with
assisting VicForests in providing cormments on the
plaintiff's expert witnesses, there was no difficulty
about that, was there, M Kranmersh?---Well, it's not so
much there was no difficulty. |"d forwarded the
expert statenments as they canme with a request to
Dr Appl eford whether he could procure sone comment at
| east to the expert statenents that had been filed by
the plaintiff, as a fallback at the very | east because
we didn't have access to the expert w tnesses.

And DSE provided that assistance to VicForests and its
counsel, its lawers and counsel, correct?---They did
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provi de sone assi stance, yes.

And they provided assistance in cross-exan nation
material ?---No, they just provided sonme assistance.

And that continued right up and including the trial of this
matter?---1t wasn't right up including the trial. I
think we got a response to the |ast expert statenent
that the plaintiff filed, which | think was sort of
m d- February or - - -

Is it your evidence after m d-February that nobody at DSE, no
experts at DSE, or at the Arthur Rylah Institute,
provi ded the defendant or its counsel with any
assistance in relation to the cross-exam nation of the
plaintiff's witnesses?---That's correct.

Thank you. And - - -

H S HONOUR: When you say they provided sone assi stance,
what did they do? Provide sone witten comentary, or
did they talk to you? What happened?---No, there was
just some witten commentary, it was emailed back wth
no expl anati ons.

Yes.

M5 MORTI MER.  Now, in about md-January, if | can ask you to
go to JAK 5, please, M Kranersh?---Sure.

And by this tine the Victorian Governnment Solicitor had
becone invol ved on behal f of DSE, correct?---That's
correct.

So there were both internal DSE | awers involved and the
solicitors for the State of Victoria?---That's correct.

And by this letter the Victorian Governnment Solicitors Ofice
proffers to you and VicForests a form of undertaking
that it says is required before a subpoena is to be
i ssued to any DSE enpl oyee, that was the proposal from
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the Victorian Governnent Solicitors Ofice, wasn't
it?---Well, they proposed that if we wanted access to
the wi tnesses, we could proffer the undertaking and we
coul d not subpoena their w tnesses. But this letter
for the first time extended it not to just experts,
extended to lay w tnesses.

Yes, | will cone to that, M Kramersh?---Yes.

| just want to draw your attention to the second paragraph of
that letter from Stephen Lee?---Yes.

And ask you whether that is - you agree that that accurately
describes what the situation was?---Well, that's what
they wote to nme in ny absence when | was on | eave on
15 January, yes.

No, no, that you, M Kranersh, had - were involved in
di scussions with Peter Appleford in Decenber 2009 to
the effect that the conferences, that's the conferences
with witnesses, would proceed on the basis that
"Vi cForests woul d not subpoena or otherw se seek to
adduce evi dence from any DSE enpl oyees w t hout first
obtai ning the consent of DSE." Is that an accurate
reflection of the discussions and the outcone that you
had had with Peter Appleford?---It was put a little bit
hi gher than "the discussions | had wth Peter
Appl eford”, but | didn't quarrel with it because | did
say to Dr Appleford that | would speak to him and
woul d consult with himbefore we issued any subpoena.

And the undertaking that the Victorian Governnment Solicitor
required, as you have pointed out, M Kranersh?---Yes.

Vent to two kinds of evidence?---That's correct.

Bot h expert evidence and any evi dence from any DSE
enpl oyee?---That's correct.
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So fact and opi nion?---Yes.

But nobody involved in this, including you, M Kranersh,
understood this to apply to M Mezis, is that
right?---M Mezis had al ready received a subpoena.

That's right. So nobody understood this proposed
arrangenent to apply to M M ezis?---No, because he had
al ready been subpoenaed.

And it seens on the evidence, M Kranersh, that there are
four steps that are proposed to be involved at this
st age: there's to be sone interviews or neetings
bet ween possi bl e wtnesses in VicForests before
Vi cForests decides whether it wants to call them

that's the first step. The second step is that the

W t nesses have to consent. The third step is that
M Appl eford has to consent. And then and only then a
subpoena woul d i ssue. Have | got that sequence

right?---That's the proposal, yes, for both expert and
| ay W tnesses.

And the only difficulty you had with that proposal was that
it extended to lay witnesses?---\Wll, at this stage we
had - we had not been given access to any of the expert
W t nesses, and we were constrained from- - -

| understand that, M Kranmersh, but | wll just repeat that
guesti on. As | understand your evidence the only
difficulty you had with that proposal was that it
shoul d extend to lay w tnesses; you didn't otherw se
express any difficulty with that proposal, those four
steps?---Well, | nean it was an inroad into the rights
t hat the defendant had to have access to a w tness.

No one has ownership in the w tnesses, but we were
being dictated to with certain terns about the terns

. VTS CN: PN 18/ 3/10 1085 KRAMERSH XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

for access to w tnesses. Now, either | accept it and
have access to the witnesses, or | don't accept it and
| don't speak to the witnesses at all. And there was
the choice, so it was sort of the |esser of two evils.

Nei ther were practical and neither were appropriate.

And as between two public authorities, VicForests and either

t he Departnent of Sustainability and Environment or the
State of Victoria, however you want to characterise the

person on the other side?---Yes.

You were confortable with the proposal that involved an

Yes, |

And Vi

Vel |,

agreenent between two public authorities about the
terms on which a person with rel evant evidence of an
opi ni on nature would be subjected to a subpoena, and
you were confortable with that, is that right?---Sorry,
could you repeat the question?

will, it's conplicated. The starting point is that
this is an agreenent or an arrangenent that has been
made between two public authorities. Possi bly on the
one hand the State of Victoria, certainly the
Departnent of Sustainability and Environnment, do you
agree with that ?---Yes.

cForests - - - ?---\Well, sorry, it's not an agreenent,
it's a proposal. It's a letter that cones - this is
t he arrangenent they are proposing. | see this as
dictating to nme the terns of the access to w tnesses.
It wasn't an agreenent, in ny opinion.

you were prepared to give an undertaking that involved
the same four steps so long as it did not apply to |ay
wi tnesses, that's right, isn't it?---That's correct.
But that was at the end of January, we had not been

gi ven access to any of the DSE's expert w tnesses, and
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it was clear that we weren't - - -

- ?---CGoing to be given that access. Sorry.

ght . And so by the end of January there was an
arrangenent in place of the kind | have described, that
is that you wanted to have access to the w tnesses,

t hen make a deci sion about whether you wanted to cal
them then get their consent, then get M Appleford's
consent, and only then issue a subpoena. And in
relation to the experts, that was the arrangenent to
whi ch you were prepared to agree and you did
agree?---There was no agreenent. | put forward a
count er proposal which varied the formof the
undertaking to limt it to, only to the expert, or what
they called in the formof the undertaking drafted by
the VGSO as Order 44 w tnesses. But insofar as the
other witnesses, | proffered a different version,
changed the format using as best as | could the format
that had been proffered in the 15 January letter in ny
form of undertaking which | think was dated 28 January
2010. But that was never agreed to by the VGSO

They never canme back and said "W agree to the terns of
your undertaking." They mai ntai ned the position which
was dictating to me what the barest m ninumwas that |
could get to have access to their w tnesses.

ght . So your evidence - - -7?---There's no agreenent.
ght . And that's because they wi shed to maintain the
position that the undertaking would apply to lay and
expert, and you wi shed to nmaintain the position that it
woul d only apply to experts; and you never reached a
resolution of that, is that what you are

sayi ng?---That's correct. And what | intended to do
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1 was at | east get access of the barest mninumto their
2 | ay wi tnesses.

3 Well, you already had access to M M ezis?---Yes, but

4 M Mezis, as | said, he had been subpoenaed well

5 prior, we'd closed that off, and we had that

6 confirmation fromthe general counsel of DSE.

7 And just so | understand the position, M Kranersh. So you
8 didn't have any professional difficulty with an

9 undertaki ng arrangenent in the sense that you thought
10 this was in your client's interests and this was the
11 only way you were going to be able to get access to
12 peopl e who coul d give rel evant expert evidence on

13 behal f of your client?---1 should first say that it's
14 not - it's not a professional difficulty, but rather
15 the undertaking is being given by the client, and I

16 woul d give it on behalf of the client. But it's - |
17 think if you see the wording - - -

18 Yes?---1t's "the defendant undertakes", it's not me who is
19 under t aki ng.

20 Yes, yes, | accept that. Al right. And so you didn't see

21 anyt hing appropriate with your client as a public

22 authority giving an undertaking like that?---Well, it
23 was - - -

24 | nappropriate, you didn't see anything inappropriate with

25 your client as a public authority giving an undertaking
26 like that?---Not that it was inappropriate, it was -

27 it's not the nost practical way to conduct the defence
28 of a very serious piece of litigation, to be

29 constrained in this way. But we really had no choice.
30 Can | ask you to consider two matters, M Kranersh?---Sure.

31 And | would like you to tell H's Honour whether you
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consi dered them and whet her you think there is anything
i nappropri ate about either of the versions of
undert aki ngs based on these two things. Firstly, that
an arrangenent that involves consent and undertaki ngs
bef ore a subpoena is issued of this kind really gave

Dr Appleford a veto to prevent rel evant evi dence being
given, even if a witness was willing to give it, do you
agree with that?---Wll, that's the difficulty | had

with the terns that were dictated to us.

under st and t hat . And the second aspect that is

i nappropriate about this undertaking arrangenent - |
just want you to consider whether you agree with

t hi s?---Yes.

Is that it could put pressure on a witness who had agreed to

Yes,

gi ve evidence under this kind of arrangenment, know ng
in a sense that his or her enployer had a power of veto
and had permtted themto give evidence, and that's

al so rather unsatisfactory, M Kranmersh, isn't
it?---Well, | think as was articulated by M Stafford,
one of the DSE's concerns was that there was a code of
-1 think it was a code of public policy - that
constrai ned enpl oyees of the government to cast or give
opi ni on evidence, and he referred to that | think in
one of the correspondence to ne, the one that you

referred to earlier.

but you wouldn't accept for one nonent, M Kranersh,

woul d you, that a code of conduct |ike that could
preclude a person with expertise answering a
subpoena?---Well, that's not a question | can answer.

| certainly believe witnesses are avail able, no one has

ownership to witnesses, and one should have access to
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W t nesses. But as you can see fromthe
correspondence, and | have been absolutely open, | have
bared ny book open for you, | have provided you with
docunents to show you exactly what were the constraints

that were placed on the defendant.

| understand that. But can | just ask you to consider that

guestion | asked agai n?---Yes, sure.

You woul dn't agree for one nonment, would you, M Kranersh,

that a code of conduct, like the public service code of
conduct, could be used to preclude a person wth

rel evant expertise, who can give rel evant opinion

evi dence in a proceeding, fromanswering a
subpoena?---1 amnot famliar wth that code of
conduct, but it does offend one's ability to bring
peopl e before the court with appropriate know edge, of
cour se. But that's a code of practice within the

gover nnent .

And just to return now to the chronol ogy for a nonent ?---Yes,

sure.

So by about 23 February, as | understand your evidence. And

| am now on about JAK 10, so that's paragraph 33 of

your evidence and JAK 107?---Yes.

The position had been reached that on behalf of VicForests

there was essentially an abandonment of any further
attenpts to retain DSE expert w tnesses, except for
M Chick and except for what m ght be done with

M Henry, is that a fair sumary?---No, it's not.

don't think it was an abandonnent.

kay What woul d you describe it as?---1t was a
continuation of the inordinate difficulties that I was
having to get access to the DSE w t nesses.
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1 Well, can | just ask you to go to JAK 10, pl ease,

2 M Kranersh?---Yes, of course.

3 And can we just work through that email at JAK 107?---Yes.

4 The subpoena had been served on M Chick, but with no

5 undert aki ngs provided, is that the position?---That's
6 correct. So there's no undertaki ngs have been given
7 by ne. M/ version of the undertaking was not accepted
8 by DSE, so there was no, as you earlier referred to,

9 agreenent, there was no such agreenent. And t he

10 subpoena was not served on M Chick, but it was served
11 on the VGSO, they had instructions to accept service,
12 that's correct.

13 So you took what could well be described as an orthodox

14 approach and just issued a subpoena to a w tness you
15 want ed to adduce evidence fronP---Well, | think as

16 par agraph 29 states, we wanted to get the 2006 potoroo
17 report, as | have colloquially referred to it, into the
18 agreed book of docunents, and that was rejected. So
19 i medi ately the rejection cane through and we
20 endeavoured through counsel to try and see if we could
21 reach some agreenent. That was not - no agreenent
22 could be reached, so | issued the subpoenas the sane
23 day that the rejection of that docunent in the agreed
24 book was pl aced in.

25 And that's because, M Kranersh, as you well under st ood,

26 woul d suggest, you wanted to prove the expert opinion
27 that was contained in that report by M Chick,

28 correct?---\Well, partly the expert opinion, but partly
29 the facts and the surveys that had been conducted. I
30 think that was a very inportant bit of information,

31 yes.
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Yes. And so you took an orthodox and regul ar approach to

subpoenai ng M Chi ck?---That's correct.

And in this JAK 10 you inform M Stafford - - - ?---That's
correct.

That you still want to neet with Stephen Henry?---That's
correct.

But then you informM Stafford in the third paragraph: "At
this stage we do not wi sh to secure the attendance of
other DSE w tnesses and we are enquiring whether you
coul d approach Stephen Henry", and so forth. And it's
that, M Kranersh, that | have characterised as an
abandonnent - - -7?---No.

O seeking any other w tnesses, at this stage, and because
per haps of the pressures of tine and trial?---No, the
reference to "secure the attendance of other DSE
W t nesses" by subpoena, that's what the securing the
attendance - - -

| see, | see?---To secure the attendance by conpul sion of an
order .

| see, all right. So your evidence is that you were stil
trying to pursue expert wtnesses on 23 February
20107?---That's correct. Al w tnesses. Any.

And what then happens, as | understand it, is that the
subpoena to - | w thdraw that. Start with the
subpoena to M Chi ck. The subpoena to M Chick is to
attend to give evidence and produce docunents,
correct ?---Yes, because he was the author of the
report.

Yes. |If | take you now to paragraph 34 of your
affidavit?---Yes.

The next step in the chronology as you recount it is that you
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deci ded to give on behalf of your client a full
undertaking, that is as to fact and opinion in relation
to M Henry, as you say, solely to secure a neeting

with hinf---That's right.

And that undertaking was accepted at |east to the extent that

you were able to nmeet with M Henry at the Quest
Apartnents in Sale on 1 March, the first day of this
trial ?---Yes. | nmean, a very inconvenient tinme, and
at the eleventh hour to have a witness, a potential

W t ness neet you.

And you had a very detailed conference that norning with

M Henry, didn't you?---Yes, it was a - | think it ran

for an hour, or just over an hour.

And when M Henry - | wi thdraw that. And so far as your

Af t er

evi dence then recounts the events, nothing - there were
no comuni cati ons between you and any of DSE' s |awyers,
whether it's internal or VGSO, about M Henry giving
evi dence between 1 March 2010 and 12 March 2010, is
that right?---After M Henry had given his evidence,
yes, that's right.

you net with himthere was no contact - - -?---There
was, because after the neeting wwth M Henry | received
a conmmuni cation fromthe VGSO from Jason Rosen, to
confirmthat the undertaking that | had proffered was -

if I could confirmthat formally - - -

And that - - - ?---Back to the VGSO

|'msorry, M Kranmersh?---That's all right.

And that's what you recount in paragraph 37?---1 think that's
correct. Yes.
Sorry, 36 and 377?---37, yes.

One email from M Rosen and then an enmnil back?---Yes, that's
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his request | think after the neeting, because it's at
2.11 pm

Yes?---And then mne |ater that evening after court.

And after that communication fromyou to M Rosen on 1 March
2010, at approximately 6.36 pm there were no
comuni cations by you or anyone on behal f of VicForests
with M Henry fromthen until your tel ephone call that
you refer to in paragraph 38, is that right?---That's
correct.

And when M Henry told you on 12 March 2010 that he preferred
not to give evidence, you did not press a subpoena on
him correct?---No.

And the reason you didn't press a subpoena on himwas because
you had placed yourself in a position where you coul d
not do that consistently wth the undertaking you had
given, correct?---That's correct. Either | see the
wi t ness and hear what he says and give the undert aking,
or | don't see himat all and fly blind.

And that was an option, M Kranmersh?---And those were the
choi ces.

It was an option for you, using your words, to "fly blind"
with M Henry, wasn't it?---Certainly an option, but
not an appropriate one, in ny view.

And you had seen all the docunents di scovered on subpoena by
DSE containing a lot of material from M Henry,
correct? You'd seen those?---Yes, but | don't believe
in any way that's a conpl ete understandi ng of
M Henry's contribution that he coul d nmake.

And you had seen all the docunents that your own client had
whi ch were comuni cations to and from M Henry,
correct?---Yes, but also not conplete.
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But nevertheless - | wthdraw that. Now, M Chick was and
remai ns under a subpoena, M Kranersh, is that
right?---That's correct.

But he is not being called, is that correct?---That's
correct. Because the report was admtted into
evi dence conpl etely.

It's not because M Chick, and | quote "Doesn't have the
detail ed know edge of the survey, history, species
distribution and | ocation of suitable habitat for the
Il ong footed potoroo in East G ppsland, particularly
Brown Mountain"; that is a quote fromthe evidence you
have given, and is that the reason he is not being
call ed?---There was a communi cati on from doctor,
think Dr Peter Appleford to ne, but | don't accept
t hat .

Wll, that was Dr Appleford's view?---He is telling ne that.

Yes?---He has nmet the wtness, he has spoken to him
assune, otherw se how could he have witten that to ne.
| haven't, so | don't know.

And is it your evidence you did not pay any attention or take
any account of what Dr Appleford told you about the
quite significant imts on M Chick's expertise and
know edge?---Well, obviously he is the person who has
sone dealings with M Chick. | don't know M Chi ck,
and | don't know his experience, other than he was the
author of the report and he had co-authored that report
with other experts in the field.

Dd you accept what Dr Appleford said to you in that enmai
about the imts on M Chick's expertise?---Vell, |
don't know whether | accepted it or not. | read his
emai | and that's what he said.
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Dd you factor that in to a decision about whether you should
call on the subpoena to M Chick?---No, not at all.
The subpoena to M Chick was directed to the adm ssion
of the report, nothing el se.

I f Your Honour pleases, | have no further questions.

<RE- EXAM NED BY MR WALLER:

M Kranersh, at the begi nning of your cross-exam nation you
were asked whether you'd nmade any enquiries outside of
the DSE to nmake contact with and possibly call expert
W t nesses?- - - Yes.

And you nentioned that you had, | think you used the figure
of 20 or sonet hi ng?--- Yes.

O those experts outside of the DSE, putting aside M Garry
Daly, were any of those experts willing and able to
assi st the defendant in this proceedi ng?---No.

No further questions, Your Honour. And M Daly, what was
his species expertise, if any?---Brown tree frog.

Your Honour, | have no further questions.

H S HONOUR: Yes, thank you. Thank you, M Kranersh.

<( THE W TNESS W THDREW
(Wtness excused.)
H S HONOUR: Yes?
MR WALLER:  Your Honour, the final wtness for the defendant

is Professor Ferguson.

H S HONOUR: Yes.
MR WALLER: | amnot sure that he is outside court, but if he
is we will have him called. Wuld it appropriate to

stand the matter down for 5 m nutes?
H S HONOUR: Yes, you can set yourselves up and - - -
MR WALLER: I f Your Honour pl eases.

(Short adjournnent).
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H S HONOUR: Yes, M Waller.

MR WALLER:  Your Honour, we call Professor lan Stewart
Fer guson.

H S HONOUR: Yes.

<I AN STEWART FERGUSON, sworn and exam ned:

MR WALLER:  Prof essor Ferguson, please be seated. Coul d you
restate your full nanme?---lan Stewart Ferguson.

And your address?---79 Athel stan Road, Canberwell.

And are you a Professor Eneritus of Forest Science at the
Departnent of Forest and Ecosystem Science at the
Mel bourne School of Land and Environnment at the
Uni versity of Mel bourne?---1 am

Yes. I's that your only occupation?---1 am also a consultant

and a conpany director.

Yes. Prof essor Ferguson, have you sworn an affidavit in
this proceedi ng?---1 have.
Could I have this docunent shown to you. Now, Professor

Ferguson, is that the affidavit you have sworn in this
proceedi ng?---1t is.

And that was sworn by you on 29 January 2010?---1t was.

And exhibited to that affidavit are two exhibits. First
your curriculumvitae?---Correct.

And secondly, a copy of your report to the court?---Correct.

And your curriculumvitae, which is Exhibit 1, that is a true
and accurate statenent, is it?---It is.

Exhi bited or appended to your report, which is Exhibit 2 of 3
appendi ces, are the first appendix; the first appendix
attaches letters of instruction from HAL Ebsworth
Lawyers to yourself. | would |ike to show you anot her
docunent, if | may - a copy to H s Honour. Pr of essor
Ferguson, is that a docunent dated 30 Septenber 2009
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from HAL Ebsworth Lawyers to you which was the first
of ficial comrunication that you had received fromthose
| awyers?---1t is.

Yes. And that preceded the formal letter of instruction of
30 COctober 2009 included in appendix 1?---That is
correct.

Your Honour, | tender that letter of 30 Septenber.

#EXH BIT Q - Letter of instructions of 30/09/2009 to
Pr of essor Fer guson.

MR WALLER:  Now, Professor Ferguson, in your report of 28
January 2010 you set out facts and you express
opi nions, don't you?---Yes.

Are the facts that you have set out in your report true and
correct ?---Yes.

And are the opinions that you set out in your report your own
opi ni ons?- - - Yes. | shoul d backtrack, if | may, on one
fact, a msstatenent of a figure that relates to the
nunber of holl ow bearing trees.

Yes?---Wiich is shown as 12 and should be 8. 5.

Are you able to direct the court's attention to where that
appears?---I1t's under the section dealing with hol | ow
bearing trees.

Is that on page 127?---That's correct. The penul timate
par agraph of section 2.1.

Were it refers to "12 per hectare", that should be - - -
?---8.5.

Yes. Wth that anmendnent, are the facts stated in the
report correct?---Yes, they are.

And the opinions stated in the report are your own
opi ni ons?---They are.
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And are they honestly based?---They are.
Honestly hel d?---They are.
Yes. Your Honour, | tender the affidavit of Professor

Ferguson and the exhibits.

#EXH BIT R - Affidavit and exhibits of Professor Ferguson.

MR WALLER:  Now, with Your Honour's |eave and in accordance
with the order Your Honour made on 25 February, | would
like to ask Professor Ferguson sonme questions
specifically relating to the square tailed kite, the
new taxon, and the giant burrow ng frog.

Now, Professor Ferguson, your report does not
deal with the square tailed kite, does it?---No, it
does not.

And your report doesn't deal with the giant burrow ng frog
ei t her ?--- No.

Your report does deal with the new taxon, does it not ?---Yes.

Yes. You have been provided, have you not, since you
prepared this report, with material filed by the
plaintiff in relation to the square tailed kite?---1
have.

And al so material filed by the plaintiff in relation to the
gi ant burrow ng frog?--- Yes.

And you'd al ready been provided with material in relation to
t he new taxon?---Correct.

Yes. In relation to the square tailed kite, having regard
to the material that you have seen, and | refer to the
material of M Bilney and Dr Debus, and assum ng sone
other matters that | want to take you to, | want to
t hen ask you to express an opinion concerning the
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application of the precautionary approach in relation
to the square tailed kite and any proposed harvesting
in the Brown Mountain forestry coupes. Now, if |
could now set out for you the nmatters that | want you
to take into consideration in expressing that opinion.
First, the matters that you have seen already generally
and which you have relied upon in providing your first
report, and any other matters, | should say, that you
consi der relevant to answering the question. Second,

t he evidence you have seen of the plaintiffs relating
to the square tailed kite. In addition | want you to
assunme that the evidence from Dr Debus established that
the square tailed kite has a | arge hone range of

bet ween 5, 000 and 10, 000 hectares. Further, that the
four coupes in question conprise about 1 per cent of

t hat hone range. Next, that a square tailed kite has
been seen flying - | should say perhaps two square
tailed kites have been seen flying over coupes 19 and
20. Next, that Dr Debus has given evidence that where
in his experience there's been alternate coupe | ogging
and habitat tree retention in New South Wil es, kites
have persi st ed. And that evidence was given, for the
court's information, at transcript pages 658 and 659.
That the |l ogging in New South Wales involving alternate
coupe 1 ogging involved | oggi ng coupes of about 20 to 30
hect ares each which were dispersed in space and in
time, and that kites in those coupes were sighted every
year thereafter. Next, that Dr Debus gave evidence
within those pages of the transcript that there did not
appear to be any threat posed to the kite by that sort
of 1 oggi ng. And next, and finally, at page 669 of the
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transcript, where Dr Debus said that "The situation
likely to occur in Brown Muntain would replicate or
closely replicate that which occurred in the study in
New South Wales that | have referred to earlier.”

Now, bearing all of that in mnd, could | ask you
to express an opinion about the application of the
precautionary principle vis-a-vis the kite in the sane
way that you have done in respect of other
creatures?---Firstly, given the two sightings of the
kite that have taken place, that would provide ne with
confidence that the kite is present in the area despite
the fact that there has been harvesting going on since
the 1950s and i ndeed harvesting in the i mediate
proximty of sonme of the coupes under discussion. So
anecdotal evidence | think is in a sense encouragi ng as
to the fact that those kites exist and are there. Now,
t he evidence that you have suggested in terns of the
arrangenent of coupes is a condition that | would
expect to be managed under the forest nmanagenent plan
to ensure that the coupes are relatively small, are not
adj acent year by year in area but rather dispersed
territorially. So all of that would add to supporting
the degree of confort | would have in relation to the
precautionary approach for the kite. And that would
bring me to try and wei gh the risk-wei ghted
consequences which seemin the case of the kite to be
small both in terns of risk and probability and damage,
agai nst what | think are nuch nore significant
ri sk-wei ghted consequences in relation to the jobs in
the industry that would be affected by a cessation of

harvesting over those particul ar coupes.
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The concerns | have in relation to that change in
jobs that would be triggered is that these coupes
supply a species which are particularly critical in
terns of the volunes of spanning out the allocation
order program over the next 15 years or so, and beyond
i ndeed, until such tinme as the regrowth harvesting
conmes into play, in the production, age of production
and utilisation. The species, the ash type species
are particularly critical in that. They are the ones
that are nost scarce by a very long shot relative to
m xed species, and they have to be eked out over that
time-span to provide sustainability for the industry

over that period.

H S HONOUR: Is the shining gumthe principal ash type

Yes.

speci es on these coupes, as | understand it?---One of
them vyes. O course there's also cut-tail, which you

can say is an ash type species al so, Your Honour.

MR WALLER:  Now, you nention - what particul ar product,

ti nber product is produced fromthat species?---Wll,
froma shining gumand the ash type species generally,
go into higher valued joinery furniture, flooring type
manuf act ur e. They have a higher price in terns of
stunpage, they have a nmuch higher selling price in
ternms of the final product in general than sone of the
ot her speci es. One can find exceptions, obviously.

| am tal king about in general relative to the m xed

speci es.

We have seen in the evidence reference to D plus saw og.

Does that have anything to do with what you have j ust

sai d?- - -1 ndeed. It is the D plus saw ogs - - -
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M5 MORTI MER:  Your Honour, | object to this evidence.
object to this evidence because it goes way outside
anything to do with these species, and it is clearly
designed to try and fill gaps now appreciated by the
defendant in its case, perhaps as a consequence of Your
Honour's ruling. And we have been given no notice
what soever of any of this evidence. And it is not in
accordance with Your Honour's ruling which was Iimted
to consideration of the species. And Prof essor
Ferguson gi ves none of this detailed evidence in his
report.

H S HONOUR: Vell, M Waller, this factor is a factor
general |y applicable to the assessnment of risk-weighted
consequences, isn't it, in relation to each of the
speci es whi ch Professor Ferguson has al ready addressed?

MR WALLER: That is so.

H S HONOUR: And he has given sone evidence about this
al r eady. But if objection is taken to him el aborating
onit further - - -

MR WALLER: Could | say this, Your Honour: at page 19 of the
professor's report, in dealing with the risk-weighted
consequences, the professor says "The | osses of area
and volunme to the tinber industry and dependent
communities are therefore inmediate and irreversible
because of the species and | og grades involved and the
nature of the allocation order."

H S HONOUR: That's right, and it seens to nme that what he
has been saying el aborates that, and | don't have any
difficulty with that el aboration provided it's not
obj ected to. But once it's said "Look, we are
descending into areas of detail of which no notice has
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1 been given", then the problemis that it's really

2 evi dence on the face of it, as Ms Mortiner says,

3 el aborating his prior opinion rather than specifically
4 addressing the situation in relation to the kite, which
5 he has already done and on the bases that you have put
6 m ght not be thought to be the nost pressing part of

7 the plaintiff's case, without wishing to be taken to

8 have expressed a concl uded view. But you understand
9 what | am sayi ng.

10 MR WALLER: | do.

11 H S HONOUR: Under cover of answering the evidence about
12 the kite, you are now really el aborating what he has
13 previously said. | agree that he has previously

14 covered this topic, and the question is to what extent
15 shoul d he be allowed to further elaborate it in-chief.
16 If he is not cross-examned on it, in a sense he said
17 what he sai d.

18 MR WALLER: That's so. Could I say this, Your Honour, and I

19 - - -

20 H S HONOUR: If he is cross-examned on it, then the area
21 is going to be opened up.

22 MR WALLER: | ndeed. If he is not challenged in

23 cross-exam nati on on what he said, Your Honour is quite
24 correct. | rmust say, Your Honour, it is true that

25 where an objection is taken that Your Honour has to

26 deal with it. But given the way the evidence of

27 experts proceeded hitherto, with an average of 10 to 12
28 pages of exam nation-in-chief of the plaintiff's

29 experts, elaborating what they'd said w thout objection
30 for the benefit of the court - - -

31 H S HONOUR: | agree with all that, and | agree that it's
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often useful to summarise, if you like, critica

aspects of the w tness' opinion. But if the objection
is taken that it's really doing nore than that, and
that it's fresh evidence, then given that we have gone
this far on the basis of a trial on affidavit, | think

there is a bit of a problem

MR WALLER:  Your Honour, | don't press it.
H S HONOUR: Yes.
MR WALLER: Could | ask you, Professor Ferguson, to turn your

attention now to the giant burrowing frog, and | want
you to answer the same question that I'd asked in
relation to the kite and which you have addressed in
relation to the other specie, but this tinme by
reference to the giant burrow ng frog. You have said
that you have al ready been provided with further
material, principally fromDr GIllespie, which goes to
the giant burrowing frog. | want you to assune in
answering the question these matters as well . First,
that Brown Mountain Creek is a second order stream
within the neaning of the relevant action statenent.
Second, that the giant burrowi ng frog generally breeds
in streans. Third, that when not breeding the giant
burrowi ng frog occupies non riparian habitats up to 250
netres away from breeding sites. Next, that in
Dr Gllespie's opinion a 300 netre buffer away fromthe
streamis required for adequate protection. And
finally, that there are no known breeding sites for the
giant burrowng frog in the Brown Muntain Creek area.
Now, havi ng nmade those assunptions and relying on
other matters you consider relevant, is the proposed

harvesting in these four coupes consistent wth a
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Yes.

precautionary approach insofar as the giant burrow ng
frog is concerned?---1f | understand your question,
perhaps | could ask you to repeat the initial part of
it again in relation to the conditions that we are
consi deri ng.

Those are the assunptions: first, that Brown Muntain
Creek is a second order streamw thin the meani ng of
the action statenent. Next, that the giant burrow ng
frog generally breeds in streans. Third, that when
not breeding the giant burrow ng frog occupi es non
riparian habitats up to 250 netres away from breeding
sites. Fourth, that in Dr Gllespie's opinion a 300
nmetre buffer away fromthe streamis required for
adequat e protection. And finally that there are no
known breeding sites for the giant burrowng frog in
the Brown Muuntain Creek?---Gven that there are no
known breeding sites, then it seens to ne that the
issue for this species is particularly one of its
occurrence, and | note that in the action statenent and
references to that species, that it is very widely
spread but very scanty in occurrence. And | note that
Dr Gllespie in his evidence referred to a significant
probability of occurring on a site, even though it had
not been di scovered. | have sone problens with that
statenment in the sense of significant probability.
woul d agree that there's a non negligible probability,
but the evidence of occurrence suggests that the
probability is very |ow. So on that basis | would
argue that the precautionary approach woul d be best
served by ensuring that there is nuch nore research

done on the identification of sites of the frog and its
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Coul d

di spersal patterns. | do not believe that there is -
t he risk-wei ghted consequences woul d wei gh t owards
cessation of harvesting for that purpose.

Prof essor Ferguson be shown volune 2 of the agreed
book, pl ease. Now, | woul d ask, Professor Ferguson,
that you turn, if you would, to page 600, and do you

recogni se that docunment ?---1 do.

That's the action statenent under the Flora and Fauna

Your

GQuarantee Act for the giant burrow ng frog. | want to
draw your attention in particular to page 602 under the
headi ng "I ntended nanagenent action", and in particul ar
t he subheadi ng "Ti nber harvesting”, and ask you to
reacquai nt yourself with those paragraphs?---1 have.
in particular you will see that it states as an intended
managenment action "Introduce the foll ow ng nmanagenent
practices at all sites where the giant burrow ng frog
has been recorded since 1980, and at all sites
di scovered after the production of this action
statenment”, second bullet point, "Streamrecords on
second or higher order stream No harvesting or new
roadi ng inside a 100 netre buffer each side of the
streamfor 1 kilonetre upstream and downstream of the
record.” Now, do you consider, in light of the
matters that | have asked you to take into account, and
in light of that part of this action statenent, that
harvesting of the coupes in Brown Muntain, observing a
100 nmetre buffer each side of Brown Muntain Creek, so
far as the creek runs through those coupes, would be an
adequat e and proper application of the precautionary
principle?---1 do.

Honour, | have no further questions.
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H S HONOUR: M Wal |l er, does the court book contain the
definition of "second order streanml to which you have
referred, because it may do but | haven't picked it up.

MR WALLER:  Your Honour, | believe it may be in the forest
managenent pl an.

H S HONOUR: Yes.

MR WALLER:  But I will confirmthat now.

H S HONOUR: Well, that's - - -

MR WALLER: | amindebted to ny |earned friend. It's
actually in the action statenment at page 603.

H S HONOUR: | see.

MR WALLER: Wi ch says "For the purposes of" and then it goes
on to | think define what they constitute.

H S HONOUR: Yes, thank you.

MR WALLER: I f Your Honour pl eases.

H S HONOUR: Yes.

<CROSS- EXAM NED BY M5 MORTI MER:

Prof essor Ferguson, can | ask you first to go to Exhibit |ISF
2, which is the cover page to your report, the one
that's headed "Expert w tness report". Yes, | think
that can - perhaps Your Honour's associate could renove
t hat agreed book.

H S HONOUR: Yes.

M5 MORTI MER:  Thank you. CGot that page?---Wich page?

The one that's headed "Expert w tness report". So if you
| ook for Exhibit ISF 2, it's just after your curricul um
vi tae?---Yes.

Do you have that page?---Yes, | do.

Good. Now, you describe your specialist field as "forest
managenent, econom cs and policy", and that's in your
view an accurate summary of your specialist field?---1t
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iS.

And your specialist fields are not ecol ogy?---No.

Zool ogy?- - - No.

Conservati on bi ol ogy?---No.

Bot any?---To the degree that botany is involved in nmuch of
forestry.

Yes?---1 would claimsone expertise in botany.

So botany in ternms of the grow ng and caring for
trees?---Correct.

Correct ?---The same comment | should make in relation to
ecol ogy of course. There are el enents of ecol ogy, and
that includes some know edge of wldlife nmanagenent and
other matters at a professional |evel rather than a
scientific |evel.

| understand, thank you. And you haven't engaged in any
sustained research into the ecol ogy or biology of any
of the species that you see there on the photo
board?---No, | haven't.

And you haven't published any papers, peer reviewed or
ot herwi se, on any of those species?---No.

And you haven't undertaken for the purposes of preparing your
report for this proceeding any detail ed research about
the habitat requirenents, breeding cycles, breeding
success, current popul ation, distributions of any of
t hose species?---Qher than readi ng ot her expert
Wi tness statenents and the action statenents, and what
i medi ate relevant literature mght be avail able, no.

| see. And would | be right, Professor Ferguson - well,
perhaps we will just go through the things that you
have had a | ook at. So you have had a | ook at the
plaintiff's expert wtness statenents,
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correct?---Correct.

And can | just run you through each of those because they are
not referred to in appendix 1 of your report, and |
just want to be clear about the ones that you have
seen. You have seen M MCornmack's report on the
crayfish?---Yes, | have.

And you have read that?--- Yes.

And you have seen Dr Bilney's report on the powerful ow and
sooty ow ?---Yes, | have.

And you have seen Dr Gllespie's report on both - two reports
on the large brown tree frog and the gi ant burrow ng
frog?---1 have certainly seen the burrowing frog, | am
just trying to think whether | have actually seen a
Gllespie report on the giant tree frog.

On the large brown tree frog?---The large brown tree frog.
| would have to consult ny notes to be sure of that.

Yes. And at sone conveni ent point, Professor Ferguson,

m ght get you to do that, because as | say they are not
referred to - | couldn't find that one in your report,
so |l will ask you to do that when it's convenient.

What about Dr Belcher's report on the spot tailed
quol | ?---Yes.

You have read that? Have you read Dr Meredith's report on
hol  ow bearing trees?---Yes, | have.

Have you read Dr Meredith's report on the |ong footed
pot oroo?---Yes, | have.

Have you read Dr Meredith's critical habitat report?---1

believe so, but | would need to check that also.

Al right. And you have read Dr Debus' report on the square
tailed kite?---1 have.

And you haven't visited the coupes?---No, | haven't.
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And you haven't undertaken any surveys or research about the
habitat requirenents of these species yourself?---No, |
haven't.

And Dr Smith's report on the gliders, have you seen that
one?---Yes, | have.

Thank you?---That in conbination with a nunber of other
reports cane after 1'd witten ny statenent.

And you don't, | take it, dispute the expertise of any of
t hose gentl enen about the species on which they provide
reports?---No, | don't.

Coul d you turn now, Professor Ferguson, to that first part of
your report that deals with the history and background
of the regul atory scheme about forestry managenent in
Australia, | just want to ask you a few questions about
t hat . Now, you begin by giving a history of the
regul atory system and | just want to clarify a matter
that's in the first paragraph under the heading
"H story of the regulatory systent. The | ast sentence
of that paragraph says - the one that starts "Wile
sone peopl e believed", see that sentence?---1 can, yes.

s that a summary of how you understood community
perspectives in the early 20th century to be, is that
what you were describing there?---Yes, it is.

Thank you. Now, page 5, if you can go to page 5 of your
report that's where - right down the bottomin the
paragraph starting "In the period since the 1986 ti nber
i ndustry strategy", what we then see from page 5
t hrough to page 9 of your report is, as | understand
it, an extract fromone of your own earlier
publications, is that correct?---That's correct.

And that is the publication that's referred to in footnote 6,

. VTS CN: PN 18/ 3/ 10 1111 FERGUSON XXN
Envi ronnment East



© 00 N o o s~ W N R

T I O R N N U ol
© 0o N o o0 M W ON -, O

20
21
22
23
24
25
26
27
28
29
30
31

correct ?---Yes.

And that was a publication that was going to, as | understand
that journal, an international audience, is that
right?---Yes, it was.

And so an audi ence that wasn't really very famliar with the
devel opnent of national forest policy in
Australia?---Correct.

And you were describing that, correct? And as | understand
it, your general summary of the devel opnent in
Australia, especially through the 1990s in that
extract, is a summary from your perspective of that
devel opnent, correct?---1t is.

And | want to take you to sone exanples of where it appears
that there are comments from your particul ar
perspective and ask you about those. Can you go to
page 7, please. Is this the part where you are
describing the National Forest Policy Statenent, that's
right, isn't it?---Correct.

And, Your Honour, that's Exhibit 50 in this proceeding. And
at the top of page 7 you nake this statenment, or you
made it in the journal article, this statenment: "Two
provisions in the National Forest Policy Statenent
deserve special nention because of the changes they
were to institute.” And the two that you have
sel ected are binding codes of practice and the CAR
reserve system the conprehensive and adequate reserve
system those are the two that you sel ected,
correct ?---Correct.

But for exanple, Professor Ferguson, another reader of the
Nati onal Forest Policy Statenment mght read at page 8
of the National Forest Policy Statenent this sentence:
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Yes,

"Two of the principal objectives of this statenent are
t he mai nt enance of an extensive and pernmanent native
forest estate in Australia and the protection of nature
conservation values in forests.” And you woul d agree
with me, wouldn't you, that a reader with a different
perspective of the National Forest Policy Statenent

m ght have picked out other features of that statenent
as the nost significant?---That's true, but the
reference to "national reserve systent, of course,
covers part of what you have referred to.

under st and t hat. But you don't really disagree with
that proposition, that readers fromdifferent

per spectives can draw different enphasis out of the
Nati onal Forest Policy Statenent?---O course. I
think these particular two were enphasi sed consi derably

by governnment at the tinme, mnisters at the tine.

And the second statenent that | am going to suggest to you

Vel |,

reveal s a particular perspective is just under those
dot points, where you say that the dispute about the
wood chip export licences during the 1990s in
particular led to a chaotic national protest in 1994.
That invol ves, Professor Ferguson, a value judgnment on
your part about that protest, doesn't it?---1 wouldn't
have thought fromthe newspaper reports that one would
find chaotic an inaccurate description of it. | am
not maki ng judgnents about the protest.

t hose who sincerely held the beliefs for which they

were protesting - - -?---Absolutely.

May wel | have not thought that what they were doing was

chaotic, Professor Ferguson, do you agree with

that ?---That's true, they may not have.
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And you don't nention in that part of your description of
what was happeni ng during the 1990s, for exanple the
very significant and controversial cases in the Hi gh
Court of Australia about the Comobnwealth attenpts to
control logging in the states, do you? You don't
mention that there?---Not there.

And you are famliar with those cases?--- Yes, | am

Ri chardson v. Forestry Conmm ssion, the Tasmani an dans
case?---Yes.

Are you famliar with those? And there's no doubt that that
t ensi on between the Conmmonweal th and the states over
what shoul d be done with Australia's native forests was
a significant contributor to the devel opnment of the
regi onal forest agreenents, do you agree with
that ?---Yes, it did. It ultimately led to the dispute
bet ween m nisters of the Commonweal t h.

Now, the fourth matter on that page | want to just take you
to is what you say under the headi ng "Regional forest
agreenents" about the regional forest agreenents, and
you will see there that in the second full paragraph
you have extracted a part that says "The regiona
forest agreenent process commenced in 1997 and sought
to achieve two main objectives.” And agai n, Professor
Ferguson, that's your description of what the regiona
forest agreenent process was setting out to do,
correct?---1t is.

And sonebody el se, perhaps froma different perspective,

m ght well describe what the regional forest agreenent
process was designed to achieve in a different way,
agree with that ?---Sonebody el se m ght.

And when you talk about - | w thdraw that. When t he
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regional forest, the East G ppsland regional forest
agreenent tal ks about a "conprehensive, adequate and
representative national reserve systeni, that involves
t hree conponents, doesn't it, Professor Ferguson?---1t
does.

What are they?---That the - we try to achieve 15 per cent of
the pre 1770 vegetation types wthin the reserve

system and frankly |I would need sone pronpting on the

ot her two.

Fair enough, Professor Ferguson. | will give you a copy of
t he East G ppsland regi onal forest agreenent. And a
copy for Your Honour. Can | ask you to go to - this

copy is not nunbered, Professor Ferguson, so we are
going to have to take you through it. But towards the
back there are a nunber of attachnments to the
agreenent, and | want you to go to attachnent 1, which
is the definition of the "conprehensive, adequate and
representative reserve systent. CGot that?---Yes.

And you will see that the second paragraph there says "The
CAR reserve system has the follow ng three conponents
as described by the JANIS reserve criteria", and you
are famliar with the JANIS reserve criteria, aren't
you?---Yes, | had sone invol venent.

And the first is dedicated reserves, and that's really the
nati onal parks system correct?---And ot her
conservation reserves, not only national parKks.

And the second conponent is informal reserves, and they are
al so call ed special protection zones,
correct ?---Correct.

And the third conponent is values protected by a
prescription, and as the definition says, "This
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conprises those el enents of the SPZ protected by

regi onal prescriptions including stream buffers and all
remai ni ng rai nforests and heat hl and vegetati on together
with a surrounding buffer.” And that is the standard
definition of the CAR reserve system which appears in
each regional forest agreenment, isn't it, Professor

Fer guson?- - - Yes.

And what that recognises is that sone parts of the CAR

reserve systemare conpletely dedicated in a legally
bi ndi ng sense to reserves, and the protection of
bi odi versity and conservation through conplete renoval,

correct ?---Correct.

And other parts of the CAR reserve systemare to be managed

for conservation and biodiversity values while they are
bei ng used for other purposes, correct?---Correct.
certainly wouldn't be correct to construe the regiona
forest agreenent as concerned only with the renoval of
things in to national parks or permanent reserves,

would it?---Not at all.

just continuing on, your comentary on the devel opnent

of the structural aspects of forest policy in

Australi a. Wul d you go to page 9, and the |ast part
of this quotation fromyour extract there, up the top
of page 9. Wat you say there is "The creation of the
nati onal conservation reserve system neant that sone of
the tinber resources and public ownership was w t hdrawn
fromthat use.” And | just want to ask you about

that, Professor Ferguson. Do you accept that that
again is a statenment really fromyour perspective as
sonmeone very closely involved for a long tine in the

forestry industry?---Certainly, but it also seens to ne
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Vel |,

to reflect the reality of the transfer.

you see, Professor Ferguson, | suggest to you that
people froma different perspective m ght describe what
has happened with the creation of the nationa
conservation reserve systemas in fact putting what you
call the tinber resource to a different and just as

i nportant use, nanely, the conservation of

bi odi versity. And people froma different perspective
m ght not see it as a withdrawing at all, do you agree
with that?---1 can certainly appreciate that, and | can

equal |y appreciate that the national conservation
reserve system and the achi evenent of that was a najor

advance.

Now, you then go on, having concluded with the extract from

your earlier paper, to describe the East G ppsland RFA,
and in the second sentence under that quotation you
make this statenent, that "It", that is the East

G ppsl and regi onal forest agreenent, "introduced the
precautionary principle formally into the application
of Codes of Practice for Tinber Production 1996."

Now, you are making in that sentence, Professor
Ferguson, a couple of connections. A connection
between the regional - East G ppsland regional forest
agreenent and the precautionary principle, and then a
connection between the East G ppsland regi onal forest
agreenent and the code of practice. That's how

under stand what you are saying?---Correct.

| can't find in the East G ppsland regional forest agreenent

any reference to the precautionary principle. Do you
know of one?---1 can't think of one, but there was
certainly discussion at the tinme. The precautionary
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principle was only in its very early stages of
devel opnent at that point, and there was very little
avai |l abl e. But there was sone discussion of it in

commttees about it.

That may well be why in fact, Professor Ferguson, it never

found its way into the text of the regional forest

agreenent, do you agree with that?---Yes.

And you then say - as | understand it you then nmake a |ink

bet ween the regional forest agreenent and the codes of
practice for tinber production, but again | couldn't

see in the codes of practice for tinber production any

reference to the regional forest agreenent. Do you
say there is one?---1 would not be able to answer that.
| amtrying to cast ny nmenory back to it. | suspect
not .

And the footnote you give, footnote 9, is sinply a reference

to the definition of the precautionary principle and
the code of practice, isn't it?---Yes.

want to go now to the evidence that you give over the
page, Professor Ferguson, at page 10 of your report,
under the heading "Proposed harvesting in the Brown
Mountain forestry coupes”, and you describe there what
m ght be called - | withdraw that. You descri be what
| understand to be your perspective on a hierarchy of
regul atory principles for the proposed harvesti ng,

woul d that be right?---That's correct.

And you have left out the East G ppsland Forest Managenent

Pl an. Was there a reason for that?---1 was really
trying to deal with the nore general setting of it than
the specifics of the Brown Muntain forestry coupes,

and | take your point that it mght have been
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It

appropriate to include it.

is a pretty inportant regulatory instrunent?---Yes.

In tinber harvesting in East G ppsland, isn't it? And can

ask you to look at the - | wthdraw that. | want to
take you to what you say under nunber 5 in that

hi erarchy about action statenents. And | will show
you this docunent. This is an extract fromthe DSE
website where it describes action statenments, and you

will see in the second paragraph of this extract the

DSE website says: "Action statenents are like brief
managenent pl ans. They provi de sone background
i nformati on about the species”, including its

description and so forth, "they also state what has
been done to conserve the species and what will be
done. Action statements are designed to apply", and
so forth. Wuld it be fair to say, Professor
Ferguson, that you have taken quite a bit of what you
say under nunber 5 fromthat definition on the DSE

website?---Correct.

And so you haven't yourself engaged in any independent

anal ysis of what the purpose of an action statenent

is?---No, | have not.

And aside fromreading the ones that are in issue in this

proceedi ng, you haven't really had any direct

experience about the drafting of action statenents from

a research or scientific perspective?---Not the detail.
Sone of the principles of recovery plans which al so
relate in part to action statenents of course came up

in discussion in commttees, in the expert commttees.

O course, in the sense of where they inpinged on tinber

harvesting, there was clearly a rel ationshi p?---Not
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only, not only.

And as | see what you have witten under nunber 5 there, you

have added a little bit of your own words to say that
they are "brief managenent plans to supplenent the
code". Are you aware, Dr Ferguson, that it's actually
the code of practice that nmakes the action statenents

| egal Iy binding, are you aware of that?---Yes.

So they don't really supplenent the code in that way, they

are nmade enforceable by the code, do you agree with

t hat ?---Correct.

Now, you then nove directly under those paragraphs to a

And |

Sur e.

proposi tion about forest practices, and what forest
practices involve in terns of choices, do you see that
par agraph?---1 do.

want to suggest to you, Professor Ferguson, that the

| egal and regul atory framework which you have

descri bed, when we also put the action statenment in
there and the laws of Victoria and the Commonweal t h,
that that |legal and regulatory framework has already
made the kinds of choices that you are tal king about in
t hat paragraph?---Coul d you repeat that question,

pl ease?

The | egal and regulatory framework, so that you are
| ooking at all the things you have discussed here in
your report, the managenent plan, the Flora and Fauna
Guarantee Act, the Sustainable Tinber Harvesting Act,
when you |l ook at all that framework, the choices, the
bal ance that you tal k about in that paragraph has
al ready been struck through that |egal and regul atory
framewor k?---Sonme of the bal ances have, but at a field

application there are still decisions to be nade.

. VTS CN: PN 18/ 3/ 10 1120 FERGUSON XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

There are decisions to be made on boundaries of coupes,
on treatment of particular things |ike hollow bearing
trees and so on.

| accept that. But you woul d accept, Professor Ferguson,
that there's no choi ce about whether you follow the
| egal or regulatory framework, is there?---No.

And the precautionary principle is one aspect of that
framework, isn't it?---1t is.

And there is no choice in tinber harvesting in the State of
Victoria about not applying the precautionary
principle?---No, there's no choice.

Now, you conclude this part of your report, down the bottom
of page 11, with a summary and you say this, "The
hi erarchi cal process of planning" that you have
described "requiring recognition of the precautionary
principle does two things, it provides a franmeworking
basis for harvesting and ensuring that biodiversity
conservation is appropriately considered." | want to
suggest to you that the legal and regul atory framework,
Prof essor Ferguson, does a bit nore than that, and it
is intended to ensure that biodiversity conservation is
achi eved, do you agree with that?---That may be the
intent, yes.

Now, can you go to page 12, which is where you begin your
di scussi on about the appropriate maintenance of holl ow
bearing trees. Have you read the reply reports filed
inthis proceeding by Dr Bilney and Dr Smth?---1 have.

And so you have read what they had to say about your opinions
about habitat trees, preservation of glider habitat and
so forth, is that right?---1 have.

And you are not suggesting, Professor Ferguson, are you, that
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you have the requisite qualifications and experience in
relation to the species that they are dealing with to

really contradict what they say about the relationship
bet ween hol | ow bearing trees and those speci es?---No, |

am not .

Now, can you go to page 13 of your report, this is where you

You W

Vel |,

start your discussion of the precautionary principle.

| just want to take you through the way that the
plaintiff will say the precautionary principle cones
into the regulatory framework in this case, so that you
understand how the plaintiff says that and then | can
ask you sone questi ons. Now, | will just summarise
it, Professor Ferguson, and then | wll take you
through it.

The plaintiff's case is that the precautionary
principle is entrenched in four places in the |egal and
regul atory schene, and the first of those is in the
Sust ai nabl e Forest Tinber Act, and | hand you a copy of
the relevant section of that piece of |egislation.

You will see in section 5(4)(b), down the

bot t on?- - - Yes.

Il see what | would suggest to you is a fairly famliar
expl anati on of the precautionary principle,
correct?---I1t's one part of it, yes.

that's the part that this piece of |egislation picks

up, | suggest to you, do you agree with that?---Yes.

And the second piece of legislation is the - pardon ne. I

wi t hdraw t hat and, Professor Ferguson, | apologise to
you and apol ogi se to Your Honour. | was going to go
to the FFG Act, but | amnot going to go to that

because that doesn't actually expressly contain the
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precautionary principle, so we are actually on three
sources, Professor Ferguson, not four.

The second source, then, is the Code of Practice
for Tinber Production, and that's the definition that
you refer to in your witness statenent, isn't

it?---Yes.

You are famliar with that definition. And the third one is

Yes,

found in the East G ppsland Forest Managenent Pl an, and
| will just ask you to be shown a copy of that, which
is in the agreed book of docunments volune 1. And the
page that you need to go to, Professor Ferguson, is
paged 387. No, |'msorry, Professor Ferguson, page
408. Have you read this recently?---Not very

recently. It is 408 we are referring to?

so this is page 28 of the East G ppsland Forest

Managenent Pl an, page 4087?---R ght.

But you haven't read this recently, is that right, Professor

Ferguson?---Not in the |ast week, no.

You will see this is a part that deals with guidelines for

t he conservation of featured species, and you wll see
it sets out three purposes. And if you read the

pur pose under the first dot point, it says "Provide

pl anned protection for sensitive and threatened species
in state forests, to neet the requirenents of the FFG
Act, and the precautionary principle outlined in the
Nati onal Forest Policy Statenent.” So what this
managenent plan picks up firstly is the precautionary
principle as outlined in the National Forest Policy

Statenent, agreed?---Correct.

And al so draw your attention to what it says on the next
page, page 409, about the spot tailed quoll. About
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hal fway down that page it says "Until further work on
habitat requirenents is conpleted, a precautionary
approach of protecting areas of undi sturbed forest as
foraging habitat will be adopted.™ And your report
accepts, Professor Ferguson, that the term
"precautionary approach” is synonynous with

"precautionary principle"?---Yes.

Correct? So what | want to suggest to you is that in each of

those three parts of the regulatory schenme w th which
this case is concerned, the schene itself provides a
context for the understanding of the precautionary

principle, do you agree with that?---Yes.

And you woul d agree that any interpretation of what the

precautionary principle means fundanmentally has to be

undertaken in the context of each of the instrunents in

which it appears or is expressed, agree with

t hat ?- - - Yes.

And do you accept that ultimately it's really a matter for

H s Honour what the "precautionary principle" neans,

isn'"t it, Professor Ferguson?---Yes.

And that's what Chief Justice Preston in the Telstra
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made up his own mnd in that case about what he thought

"precautionary principle” nmeant in the context with

which H's Honour was dealing in that case, do you agree

wi th that ?---Yes.

just now go back to what you say at 3.2 in your

summary of the precautionary approach at page 14. You

factor in, as | understand it, fromthere on when you
go into the part that deals with application of the

precautionary approach, you factor in economc
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Vel |,

consequences to the tinber industry and to comunities
dependent on them that's a factor you put in,

correct ?---The risk-wei ghted consequences, yes.

we wll conme back to that, but you as a factor insert

into the anal ysis econom c consequences to the tinber
i ndustry and the communities that depend on it,

correct ?---Correct.

And you also factor in asserted |osses to the tinber industry

fromnot being able to extract harvestable tinber from

t hese coupes, correct?---Correct.

And your analysis of asserted | osses fromthese particul ar

four coupes is based on M MacDonal d's evi dence,

correct?---That's correct.

And ot her than that the way you factor it in, those two

matters in, is set out on page 19 of your report, is

that correct?---That's correct.

H S HONOUR: Prof essor Ferguson, we normally go through

Yes.

until about one, but we often take a m d-norning break.
If you wanted one for five mnutes you could take one,
but otherwi se we will just keep going?---No, that is

fine, sir.

M5 MORTI MER I f Your Honour pleases. And woul d you accept,

Prof essor Ferguson, in the context that | have
described to you, those three contexts that | have

t aken you through, the Sustainable Forest Tinber Act,

t he managenent plan and the code of practice, that

whet her the factors that you have referred to, economc
consequences and asserted | osses, whether they are to
be considered or are not considered is really a matter

that wll depend on the construction of those

. VTS CN: PN 18/ 3/ 10 1125 FERGUSON XXN
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Now,

instrunents by Hi s Honour, do you agree with

t hat ?- - - Yes.

want to ask you sone questions now about what you say
at pages 16 to 19 about the | ong footed potoroo, and
can | get you to go first to page 16, and under the
headi ng of "Delineation of boundaries", see

t hat ?---Correct, yes.

You start there by saying "For coupes 15 and 19 the evidence

Vel l,

Vel |,

suggests that an area in coupe 15 nmay be habitat to a

| ong footed potoroo.” I's your report based on the
assunption that there is a single individual |ong
footed potoroo in these coupes, Professor
Ferguson?--- At |east one.

is your report based on the assunption that there's any
nore than one?---1t's an open questi on. W only have
- |1 think it's nore accurately an allegation of one.

| am not sure that it's been confirnmed by DSE.

| want you to assune the evidence shows at |east three
detections and therefore at |east detections of three

i ndi vi dual s. And | want you to assune that the expert
wi tness of the long footed potoroo that has given
evidence in this proceeding has said that there may be
up to 60 potoroos in this area. Does that affect your
opinion or does it not matter how many there are?---|

don't think it's critical, the nunber.

100, does it matter?---1 don't believe so.

You think they could all hop up and down that little buffer

strip, Professor Ferguson, do you?---1 think there's a
degree of nobility. If they were able to exist in
that nunber, there's a degree of nmobility which would

enable themto survive el sewhere as well as in that
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ar ea.

What do you know about their exposure to predation by
foxes?---1 know that they are subject to predation by
foxes, but that would have started in very early days
when roads were first introduced.

And you know that tinber harvesting and the clearing of |and
t hrough tinber harvesting increases predation, and
that's a well established proposition, isn't it?---Yes,
but nost of that roading is now in and has been in for
sone tine.

| am not just tal king about roadi ng, Professor Ferguson, | am
tal ki ng about the clearing of coupes, the engaging in
regeneration burns and the conplete | oss of understorey
t hat that produces. You agree that that all increases
fox predation, doesn't it?---1t may.

Where on page 17 you start to talk about the 100 netre buffer
in the paragraph that says "The area of the LFP
retained habitat would logically be extended north and
south", by the use of the word "logically", you are not
intending to suggest that you are applying any
particul ar research or expertise in |long footed potoroo
habitat in that statenent, are you?---1 am suggesting
t hat the boundari es woul d make sense from a managenent
Vi ewpoi nt .

Yes, froma forestry nmanagenent viewpoint that nakes a |ot of
sense to run the buffer up and down the creek, doesn't
it, is that right?---Correct.

As | understand your evidence you have read the paper by
M Chick and others about the effects of tinber
harvesti ng?---Yes, | have.

And are you aware that the studies that they undertook, and
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t he graphs that are reproduced in that report, show use
of habitat that is broadly circular, not |linear, are

you aware of that?---Yes, but not exclusively.

And just so | understand - no, | wthdraw that. | want to

now try and understand, Professor Ferguson, a little
nore about what you are saying on page 17 and 18 about
the options for draw ng the boundary. As | understand
it, what you are saying is that you take the | ogica
forest managenent approach and the buffer runs in a
linear direction 100 netres on each side of the stream

correct? Is that right?---That is the proposal.

And then what you deal with in option 1 and option 2, it's

Vel |,

Yes.

not really about where you put the retained habitat,
it's about where you draw the boundaries of the special
managenment zone, the bit that can be harvested, is that
right?---Well, in ny report | was suggesting that
rather than a linear 100 netre reserve either side of
the stream that that boundary be adjusted with the
terrain to include the better parts, that's the | ower
parts of the slopes, and exclude the spurs, which would
be | esser habitat.

agai n Professor Ferguson, you don't profess to have any
expertise in what this species prefers by way of
habitat, you are going on what's in the action
statenent ?---Yes, | draw on what is in the action
statenent, which does refer to a predilection for |ower
sl opes.

And that's all you are basing that part of your report

on?---Yes.

H S HONOUR: Do you say that ultimately the definition of

any reserve would sensibly respond to conditions
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Yes.

surveyed on the ground, is that right?---Absolutely.

M5 MORTIMER: And as | understand it, one of the options that

Al l

Yes.

you are suggesting is that you have the linear strip,
the linear buffer, and then the SMZ, the other 100
hectares goes in a lateral direction across coupes 15
and 19, is that right?---To sonme extent that would be a
reasonabl e descri ption. It's alittle hard to put it
in quite those terns because we are dealing with rather

non | i near areas.

ight. Your options all proceed on the area that cannot

be | ogged being on each side of the stream is that
right?---That's correct, and extending - obviously
coupe 19, you will recollect the observation about
coupe 19.

And so sone of the nodifications that you deal with
are really about where you should place the speci al
managenment zone, the bit that wll be affected by sone
ot her additional prescriptions about |ogging and how
you shoul d draw those boundaries?---Wll, | would
prefer to put it around the other way, that ny
understanding is that DSE and Vi cForests staff would -
should in this case - evaluate where the appropriate

boundaries are in the best interests of the potoroo.

Thank you?---Not in the best interests of harvesting

necessarily.

Can | now take you to sonme of the other species and start
with the crayfish which you deal with on page 20 of
your report. Now, you know that M MCormack has
gi ven evidence that he has found a new species, a new
taxon?---Correct.
. VTS CN: PN 18/ 3/ 10 1129 FERGUSON XXN
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And you don't know anything about the distribution of that
new t axon, do you?---No.

And you are certainly not seeking to contradict M MCormack
that it mght be a new taxon?---No.

And do you know of any scientific basis for the proposition
that a 100 netre buffer on either side of the creek
protects hydrological integrity of the sub-catchnent,
do you have any scientific basis for that?---There's
been sonme work done on buffer zones in catchnents by
Dr Bren that suggests that the high level streans are
the nost critical parts. It doesn't provide any
insights as to whether it should be 100 netres or
what ever .

Dr Gllespie in his evidence told H's Honour that there was
no scientific basis for that, that's at transcript 305
to 306, Your Honour. And he based his opinion on an
Australian study by gentleman called Pat O Shannesy.
Are you famliar with that?---Yes, | am

Wth that study?---A long tinme ago.

And that study showed that a 300 nmetre buffer was required to
protect the hydrological integrity of the
sub-catchnent, you agree that's what that study
shows?---1t does.

So what's the basis for saying 100 netres is all right in a
scientific sense?---1t was in the sense that it would
seemto nme to cater for the unnanmed taxon of crayfish

Can | ask you now about what you say on page 20 about the
ow s, page 20 of your report. You have got a headi ng
there, 4.3 "Sooty ow and powerful ow , spot tailed
quoll and large brown tree frog." And the evidence -
| want you to assume, Professor Ferguson, that the
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evidence in this case is that the targets for sooty ow
managenent areas and powerful ow nanagenent areas
under the East G ppsland Forest Managenent Pl an have
not in fact been reached, and actual detections should
continue to be substituted for nodelled habitat, so
that an actual detection of a sooty ow or a powerful
ow shoul d generate a managenent ar ea. Taki ng t hat
assunption, and putting it with an assunption that
there are actual detections of sooty ows and powerf ul
ows in this area by both DSE and Dr Bil ney, does it
change your opinion that it's an appropriate neasure to
neet the requirenments of the precautionary principle
not to do anything about those detections?---If you
take those assunptions, | would agree.

Sonet hi ng needs to be done, that's what you are saying, is
it?---Yes.

Now, | want to ask you now about the |large brown tree frog
which you deal with in the next paragraph on that page.
You say no action statenent is available, and that's
absolutely correct, Professor Ferguson. You then say
it's listed as vul nerabl e under the data deficient
category of the Flora and Fauna Guarantee Act.
Prof essor Ferguson, | want to suggest to you there is
no such category under the FFG Act, and what you
actually have in mnd is the threatened fauna advi sory
[ist that's published by the DSE?---That is correct,
yes.

Is that right?---That is correct.

Because the large brown tree frog is listed as threatened
under the FFG Act, isn't it?---Yes.

And that attracts the usual definition in the FFG Act about
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its risk of extinction, doesn't it?---Yes.

And when you say in that paragraph that "G ven its preferred
habitat is probably near water", where did you get that
statenent fronP---Mst anphi bians woul d be associ at ed
with water.

Wll, Dr Gllespie's evidence is that this species is not at
all dependent on streans to breed and is found
t hr oughout the forest. So you woul d accept that
that's probably not a correct statenent in relation to
this particular frog speci es?---Yes.

And Dr Gllespie's clear opinion is that the 100 netre buffer
is inadequate for both - | withdraw that - has no
relationship to the large brown tree frog because it's
not stream dependent, and you are not in a position to
contradict that, are you?---No.

And his opinion about the giant burrowing frog is that the
100 netre buffer is inadequate based on the outcone of
the O Shannesy report, and you are not suggesting you
are qualified to contradict that?---1 am not.

Now, can | turn to what you say about gliders, and you say at
4.4 that "Neither species is on the endangered |ist."
You are referring there to the list under the Flora and
Fauna Quarantee Act, aren't you, Professor
Fer guson?- - - Yes.

Did you know that those gliders are listed in other states as
t hr eat ened species?---Yes, | have seen that.

And do you know what the evidence is in this case about the
densities of both greater gliders and yell ow bellied
gliders in coupes 15 and 197?---1 have beconme aware of
t hose since receiving the evidence that was subm tted
in the expert statement by Dr Smth, but | think also

. VTS CN: PN 18/ 3/ 10 1132 FERGUSON XXN
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And

there was a passing reference in Caneron MacDonal d's
evidence, if | renenber rightly, that DSE staff had
noted hi gh populations in that area.

want you to assune that the densities in which they
have been found in these two coupes are rare, they are
rare densities, possibly unique densities, and it's a
density that Dr Smth, who has been working in this
area for 30 years, has only seen once before. Now,
when you assune those facts, do you adhere to your
opinion that it's acceptable or a proper application of
the precautionary principle to log these coupes?---Yes,
| do, provided that, as was proposed, there was an
assessnment, a field assessnent by DSE and Vi cForests
staff to identify the hollow bearing trees. And gi ven
that they had al ready noted high populations, | would
assune that they would take the appropriate precautions
in terns of the nunbers retained and any ot her

provi sions which are outlined in that proposal for the
way it's to be handled, which is set out | think in

Cameron MacDonal d' s evi dence.

Have you seen the phot ographs of coupe 20 and the outconme of

the |l ogging on that?---Yes, | have.

And are you suggesting that that represents adequate

protection for these holl ow dependent species after

| oggi ng?---1 can't answer that question. | am awar e
that there are a nunber of trees that appeared to have
been darmaged by fire. How i nmportant that is to their

future as hollow bearing trees | think is a subject |

will leave to the experts.

Thank you. Now, the quoll, | want to ask you about sone
questions about the quoll. Firstly you say - | wll
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1 just take you back to what you say at 4.3 about "There
2 is no evidence of ow nesting sites, nor the presence
3 of spot tailed quolls or large brown tree frogs."

4 What you nmean by that, | suggest, Professor Ferguson,
5 is that you are not aware of any evidence of an actua
6 detection, correct?---Correct.

7 And are you aware of the evidence about how difficult it is
8 to find nesting sites for ow s?---Yes.

9 And are you aware that there have been no surveys what soever
10 undertaken by either DSE or VicForests in these

11 coupes?---Yes.

12 And therefore it is entirely unsurprising, Professor

13 Ferguson, | suggest, that there have been no such

14 detections; that's right, isn't it?---That may be the
15 case.

16 If you don't | ook, you can't find; do you agree with

17 t hat ?- - - Yes.

18 Now, you say about the quoll at the bottom of page 21, you
19 say that "The additions to the reserve system provide
20 protections” - | amjust dealing with the quoll here -
21 "the additions to the reserve system provide
22 protections for the spot tailed quoll"”, and these are
23 your words "in a manner proportionate in ny viewto the
24 threats invol ved". What are the threats, Professor
25 Ferguson, to the spot tailed quoll in 20107?---Any

26 threats to spot tailed quolls that did exist mght be
27 in relation to harvesting of tinber in that area.

28 But you don't - - -?---But it would also relate to foxes and
29 ot her predati on.

30 It would be a fair statenent, wouldn't it, Professor

31 Ferguson, that you are not - you don't purport to be up
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to date wth the |atest research about what are the
nost pressing threats to the spot tailed quoll in the
State of Victoria?---1 can only go on what | have read
inrelation to the reports of the fox baiting prograns
and their success.

The problemw th fox baiting prograns for the quoll
Prof essor Ferguson, is that they are very successful in
killing quolls, did you know that ?---That is one
belief, and | understand there is dispute between the
experts over that.

Well, there's no dispute fromDr Belcher, who is a witness in
this case and | want you to assune that his opinion is
that it's dangerous for quolls. And do you know where
the ecologically functional populations of quolls are
presently in the State of Victoria?---Not in precise
termns. | have seen the Atlas digital representations.

But | amtal king about ecol ogically functional populations,
not just historical records, Professor Ferguson?---Yes,
| understand the distinction.

And you don't know where the present ecologically functional
popul ati ons are?---No.

And you haven't read, | take it, the new national recovery
plan for the spot tailed quoll that's been endorsed by
the State of Victoria?---1 don't believe so.

So it would be fair to say, Professor Ferguson, wouldn't it,
that you are not really in a position to express an
opi ni on about whether what's proposed to happen in
t hese coupes is a proportionate response to the threats
to the spot tailed quoll in 2010?---1 am expressing an
opi ni on.

| am suggesting you are not really in a position to do that,
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do you disagree with that?---1 can only express an
opi nion on the basis of what information | have.
No further questions, if Your Honour pleases.
H S HONOUR: Yes.
<RE- EXAM NED BY MR WALLER:

Prof essor Ferguson, you were asked sonme questions about the
precautionary principle. My | earned friend suggested
that it was entrenched in the regulatory systemin four
pl aces, and that then becane - sorry, three places, and
the first place it was said to be entrenched was the
Sust ai nabl e Forest Ti nber Act. And you were provided
with I think a one page extract?---Correct.

From section 5(4) of that Act. You said in your answer that
section 5(4)(b) reflected part of the precautionary
principl e. | want you to be provided with the whole
of that subsection, if possible, so | amgoing to give
you anot her page which is the bal ance of that
subsecti on. Now, | ooking at all of the subparagraphs
as well as (b), are there any other parts of subsection
(4) of section 5 that in your view conprise or describe
el ements of the precautionary principle?---1 think
there are several there that relate to economc
considerations in ternms of the risk-weighted
consequences, in reference to diversified econony,
mai nt ai ni ng and enhanci ng internati onal
conpetitiveness.

Could I draw your attention to subparagraph (a). Is that in
your view an el enment which is conprised within the
precautionary principle or not?---1t is. The
integration there is an inportant conponent across the
various tenures.
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So are you able just by referring to their letters to tell
the court which of those subparagraphs in your view are
conprised or describe elenents of the precautionary
princi pl e?---Paragraph (a) clearly. Par agraph (b),
al t hough the second clause relates to the capacity for
envi ronnment protection and a strong growi ng diversified
econony, is in part about what the concerns regarding
the tinber industry are about. And (e), maintaining
i nternational conpetitiveness is also inportant.

So you pick up (a), (b), (d) and (e)?---Yes.

Thank you. You were asked sone questions about the East
G ppsl and Regi onal Forest Agreenent. Do you know when
that was enacted or brought into effect?---M/ nenory is
1997.

Yes. Your Honour, | tender that docunment.

M5 MORTI MER:  Yes, Your Honour, | apologise, | should have
tendered it.

H S HONOUR: Yes.

#EXHI BIT S - East G ppsl and Regi onal Forest Agreenent.

MR WALLER:  Now, you were asked sone questions about your
report, and I want to draw your attention specifically
to page 11, page 10 and then 11. And it was put to
you that your statenent of the principles, criteria and
regul atory nethods set out on page 10 nakes no
reference to the forest managenent plan in East
G ppsl and. Could I ask you to | ook at page 11 of your
report, the paragraph beginning "The hierarchy of

pl anni ng nmeasures". And you have got a sentence, the
second sentence, which states: "To be consistent with
. VTS CN: PN 18/ 3/ 10 1137 FERGQUSON RE- XN
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the precautionary principle this planning is
acconpl i shed by using expert opinion and stakehol der
consultation in the preparation and revision of the
managenment plan, allocation order, tinber rel ease

pl ans, code of practice and action statenents.” What
are you referring to when you refer to "the managenent
plan"?---Well, forest managenent plan both for East

G ppsl and and nore generically for the other regions.

Yes. You were asked sonme questions about your opinion
regardi ng appropriate nmeasures to be taken in respect
of the new taxon, a new crayfish taxon. I n preparing
your report dealing with both the Orbost spiny crayfish
and the new taxon, did you have regard to the O bost
spiny crayfish action statenent?---Yes.

And are you aware that that action statenent nmandates as an
appropriate nmeasure a 100 netre streansi de
buf f er ?--- Yes.

Did you have regard to that action statenent in form ng your
opinion in relation to appropriate neasures that ought
to be applied to the new taxon?---Yes, | did. | could
only assune that it would be simlar.

Your Honour, | have no further questions.

H S HONOUR: Yes, thank you. Thank you, Professor
Ferguson, you are excused.

<(THE W TNESS W THDREW
(Wtness excused.)

MR WALLER:  Your Honour, that conpletes the evidence to be
call ed on behalf of the defendant. There's one matter
that's outstanding, | should say generally about
evi dence, and out of an abundance of caution, perhaps,
the parties jointly would ask that the agreed book be
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mar ked as an exhibit, so there would be no doubt going
forward that it's part of the evidence. It can be
mar ked as a neutral exhibit, perhaps, not one of either

party, but just - - -

H S HONOUR: No, | think that is sensible. | would take

the view that any docunents that have been referred to
are part of the evidence, but if you want the whol e

back to go in we will give it an exhibit nunber. The
docunents are agreed to be relevant, so we wll say the

agreed book of docunents will be Exhibit T.

#EXHI BIT T - Agreed book of docunents.

MR WALLER: I f Your Honour pl eases.
H S HONOUR: Can | just say, just for the benefit of both

counsel, although the Flora and Fauna Guarant ee Act
does not refer to the precautionary principle, the
criteria for determ ning whether a potentially
threatening process is eligible to be listed in a sense
m ght be thought to reflect part of the sane approach,
because they proceed on the basis that it may be
sufficient to establish that sonething has the
potential to pose a significant threat for the surviva
of a range of flora or fauna. And it seenms to ne
conceptual ly that is a precautionary approach, in other
words, the Act doesn't just deal with identified

t hreat ened species, it also | ooks at potentially

t hr eat eni ng processes. And when it tal ks about
potentially threatening processes, it does so in the
context that it nmay be in some circunstances

appropriate to list a process although the degree of
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the threat may not be scientifically ascertainable.
Now, | am not suggesting that that bears on the
issues in this case, but | wouldn't want the discussion
this norning and the framework w thin which Professor
Ferguson has been both cross-exam ned and exam ned, to
be taken as, if you like, it totally excluding the
framework of the Flora and Fauna Guarantee Act from
this question of the way the | egislation addresses the
concept of the precautionary principle. So | amonly
mentioning it for the sake of conpleteness, if you
like, but it seens to nme that if you look at it
academcally, if you like, and you are trying to think
about the conceptual framework created by these
i nterlocking pieces of |egislation and subordinate
instrunents, then there's a sense in which it mght be
said that principle resurfaces at that point under that
mechani sm of the Act, which is in part one that has
been raised in this case. So that's why | am

mentioning it.

MR WALLER:  Yes, Your Honour, we understand.
H S HONOUR: Well, as | think I foreshadowed, | propose to

give you sonme tinme to prepare final addresses, as it
was agreed that would be of assistance, and it seens to
me that this case does raise issues, particularly of

| aw, that haven't been considered by this court or,

i ndeed, any court previously, and for that reason |
would wi sh to ensure that the subm ssions were as ful
as they can sensibly be in terns of assistance to the
court, and | propose to put the matter over to Tuesday
next . And as the parties have agreed, we w |l adjourn

to Mel bourne for the purpose of final addresses.

. VTS CN: PN 18/ 3/ 10 1140 DI SCUSSI ON
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

As | have previously indicated, | wll seek to
put in place a video link to the Bairnsdale court. | f
in fact that's not taken up by anyone, then it's
unlikely to be maintained by the court staff. But on
the other hand I will initially seek to make sure that
it is there, because it's apparent that there have been
a nunber of |ocal people present throughout the whole
of the hearing, and it may be difficult for themto
cone to Mel bourne, whereas, as | would apprehend it,
Bairnsdale is closer in fact to the sites in issue than
Sale, and it seens to me that that's the sensible place
to streamto, and I will seek to make those
adm ni strative arrangenents.

Now, is there anything el se you wanted to raise
with me before we adjourn, M Waller or Ms Mortiner?

MR WALLER: | don't need to raise anything. | think we are
agreed that we would start, if that's convenient to
Your Honour, at 10.30 on Tuesday.

H S HONOUR: Yes.

MR WALLER:  But, Your Honour, that's all that the defendant
wi shes to raise.

H S HONOUR: Yes.

M5 MORTI MER:  Your Honour, in ternms of the provision of the
transcript corrections for yesterday and today, what we
woul d jointly propose, if it's convenient, Your Honour,
is that we do an agreed note and have that to Your
Honour tonorrow.

H S HONOUR: Yes.

M5 MORTIMER: |s that convenient?

H S HONOUR: Yes.

M5 MORTI MER I f Your Honour pleases.
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H S HONOUR: W will adjourn until Tuesday next sitting at
Mel bour ne.

ADJOURNED UNTIL 10.30 AV TUESDAY 23 MARCH 2010
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