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M5 MORTI MER:  Your Honour, Ms Knowl es has sone transcript
corrections.

H S HONOUR: Yes.

M5 KNOALES: Your Honour, could I commence with page 833, |
beg your pardon, 770, at line 17, the reference 5
should be 15, for 15 and 19. Page 770 line 17.

H S HONOUR: Yes, the reference to?

M5 KNOALES: "Not | ogging 15 and 19 until the reserve
boundaries", it currently reads "not |ogging 5". 5
shoul d be 15.

H S HONOUR: Yes.

M5 KNOALES: And page 833, line 24, it currently reads "which

| am sure they will be viewed well", the text of the
email is "which | amsure will not be viewed well ."
H S HONOUR: Yes.

M5 KNOALES: Page 845 line 27, "ground trooping" should be
" groundt rut hi ng".

H S HONOUR: Yes.

M5 KNOALES: Page 847 line 9, again "sone sort of
groundtrut hi ng" rather than "ground troop".

H S HONOUR: Yes.

M5 KNOALES: Page 866 at |ine 15, at the beginning of the
line "passing" should be "pricing", "There's a figure
of average pricing".

H S HONOUR: Yes.

M5 KNOALES: Page 880 at |line 4, M MacDonal d's evi dence "
woul d categorise DSE" rather than "I would categories"”.

H S HONOUR: Yes.

M5 KNOALES: At the bottom of page 882 at line 30, "those hot
burns would tend to be significantly hotter"” rather

t han "hi gher".
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H S HONOUR: Yes.
M5 KNOALES: Page 887 at line 9 "Jossel"” should be the acronym

JOSHL, in reference to the joint sustainable harvesting

anal ysi s.

H S HONOUR: Yes.

M5 KNOALES: And at 903, line 28, "I hadn't spoken to Lee
Mezis or (indistinct)". M N all's recollection is

that it was "anyone", but we are not entirely sure.
H S HONOUR: 9037
M5 KNOALES: Line 28.
H S HONOUR: And what did you believe it is?
M5 KNOALES: That the "(indistinct)" is "anyone", but it m ght

be that it's perhaps best to |leave it. "I hadn't
spoken to Lee Mezis or" - the context was whether or
not - - -

H S HONOUR: W will put "anyone(?)"

M5 KNOALES: Thank you, if Your Honour pleases. And the | ast
one on page 907 at line 9, that the trigger point had
been reached "on one of the survey nights" for
"(indistinct)".

H S HONOUR: Yes.

M5 KNOALES: |f Your Honour pl eases.

H S HONOUR: Thank you.

M5 MORTI MER:  Your Honour, there's one other matter arising
from yest erday. Yesterday towards the end of the day
ny learned friend M N all called for the attachnment to
Exhi bit 63. Exhibit 63 was the email from Caneron
MacDonald to Lee Mezis on 26 August 2009 that said "as
di scussed". Your Honour, that attachnent has been
produced and it's agreed between the parties that what
| am about to hand up should be substituted for Exhibit
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63.
H S HONOUR: Yes.
M5 MORTI MER I f Your Honour pleases.
H S HONOUR: Yes, thank you. That's very simlar to a map
| have previously seen, is it not?
M5 MORTIMER: It is, Your Honour.
H S HONOUR: Yes. Yes, thank you.
Yes, M Redd?
MR REDD: Your Honour, we call M Lee Al exander M ezis.
H S HONOUR: Yes.
<LEE ALEXANDER M EZI S, affirmed and exam ned:

MR REDD: M Mezis, your full name is Lee Al exander
M ezis?---That's correct.

And are you currently the Director, Forests, in the Forests
and Parks Division at the Victorian Departnent of
Sustainability and Environnent ?---That's correct.

And is your work address level 3, 8 N cholson Street, East
Mel bourne?---That's correct.

M Mezis, for the purpose of attending court today, have you
been subpoenaed?---Yes, | have.

And have you prepared a witness statenent of the evidence you
wish to give in this proceedi ng?---Yes, | have.

And do you have a copy of that wtness statenment with
you?- - - Yes.

So if you could just get that up on the witness box there.
Now, are there a couple of corrections you would |ike
to make to that statenent?---That's correct.

D d you have a correction to paragraph 13C?---Yes, | do.

If you could turn to that part of your statenent, please.

And what is the correction you would like to nmake to
t hat paragraph?---There is a typo with "the M nister of
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Envi ronment and Cdinmate Change", it should be "the
M nister for Environment and Cinmate Change".

And can you pl ease nmake that anendnent to the statenent in
front of you. Have you got a pen?---No, | don't.

W will get you one?---Thank you.

Could you initial in the margin next to that, please. Dd
you al so have a correction you wi shed to nmake to
paragraph 81 of that statenent?---Yes, | do.

And what is the correction to that paragraph you would |ike
to make?---Brooke Col bert has been described as the

envi ronnental adviser, it should be environnent

advi ser .

Yes. Coul d you pl ease nmake that anendnent and again initial
in the margin. Thank you. Now, if you turn now to
Exhibit LAV 6 to that statenent. Now, M Mezis, is

that a letter fromDr Peter Appleford to Dr David
Pol |l ard dated 5 June 2009?---Yes, it is.

And is the attachnment to that letter a conplete copy of that
attachnment?---No, it's not. Upon review | have
realised that it's not a conplete attachnent.

Yes, we will have handed to you a docunent, and Your Honour's
associ ate already has a copy of this replacenent
exhibit as does ny |learned friend.

H S HONOUR: Yes.

MR REDD: M Mezis, could you please identify the docunent
that's been handed to you?---Yes.

What is that?---It is a tinber rel ease plan approval
docunent .

And is that the attachnment that shoul d appear behind the
first two pages of the existing Exhibit LAM 67?---Yes,
it is.
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| s that hol e-punched there, the copy that you have been

handed?- - - Yes.

If you could please insert that into your folder because that

ay,

w |l eventually beconme the exhibit. If you could turn
now, please, to Exhibit LAM 30, and our apol ogi es that
the cover sheet to that exhibit incorrectly describes
that Exhibit LAM 2, but it is in fact Exhibit LAM 30.
Now, that exhibit does not currently have any
attachnments to it, does it?---No, it does not.

| wll hand up to you anot her docunent, a copy of which
has been provided to ny learned friend and also to Your
Honour's associ at e. Can you identify the docunent
that's just been handed to you?---Yes, this is a
briefing note from Forests and Parks Division for the
mnister - to the Mnister for Environment and Cimate

Change.

And the copy that's been handed to you has sone attachnents

toit. Is it inthis formthat the briefing note went

to the mnister?---That's correct.

If you could please then replace Exhibit 30 with the docunent

Al l

that's been handed to you. And, M Mezis, if you
could go back to your witness statenent at the
begi nning of that folder?---Sorry, | have m stakenly

renoved two docunents.

ight, we will give you a nonment just to regularise that.

Now, M M ezis, having nade those two anmendnents to
your statenment and having corrected those two exhibits,
is that statenent a true and accurate account of the
evi dence you wish to give in this proceeding?---Yes, it

is.

If you could please turn to the |ast page of the statenent,
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you will see there is a space for you to sign it.
Coul d you pl ease sign and date the statenent where
mar ked. | tender that statenent, Your Honour.

H S HONOUR: Yes.

MR REDD: Perhaps we could have that version marked as the
exhibit and then if the wtness could retain it in the
W t ness box?

H S HONOUR: Yes.

MR REDD: So, M Mezis, if you could hand that to H's
Honour's associate, and that will be nmarked as an

exhibit, and then that will be returned to you.

#HEXH BIT N - Statenent of M Mezis and exhi bits.

MR REDD: M Mezis, while your statenent is just being
mar ked as an exhibit, if the witness could be shown
folder 2 of M MacDonald's affidavits, sworn on 27
Novenber 2009, and | am going to take M Mezis to
Exhi bit CM 47 of that folder. Now, M Mezis, if you
could turn to - you'll see there's tabs on the side of
that folder, one of which is |abelled Cv 477?---Yes.

Could you just read that email to yourself and have a | ook at

its attached map. Have you done that ?--- Yes.
Yes. Now, are you able to explain what it is the map
attached to the email is denonstrating?---This was

various options if we were able to, or are able to
verify the presence of the |ong footed potoroo within
this area.

Yes?---This was exploring the various options for the
i mpl enentation of the requirenments under the action
statenent for the creation of a special managenent zone

. VTS CN: PN 17/ 3/ 10 960 M EZI S XN
Envi ronnment East



© 00 N o o s~ W N R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

and retai ned habitat within that.

And how many options are depicted on that map?---There are

t hr ee. Various buffer w dths al ong Brown Muntain

Creek and its tributaries.

Perhaps if you could just explain each option as best you

It m

Is it

Ri ght

Wth

can, if you say there are three options on that
map?---Certainly.
ght assist the court?---There's an option there that
| ooks at a 100 netre buffer, if you like, along the
Brown Mountain Creek and to its tributaries as the
retained habitat, and version 2, if you like, is the
150 and the 200 netre buffer, two variants on the sane
i ssue but both | ooking at retained habitat as buffers
al ong wat er bodi es.
the case for all three of the options depicted on that
map, that all three of them have buffers extending
westward on the two streans depicted?---That's correct.
: And so as | understand your evidence, the difference
between the three versions you have indicated on this
map is the wwdth of the buffer, is that right?---That's
correct.
one being 100 netres, one being 150 and one being

200?---That's correct.

Yes?---Wth various designs to try and - to achieve the

Yes,

approxi mately 50 hect ares.

all right. | have no further questions for M Mezis.

<CRGOSS- EXAM NED BY M5 MORTI MER:

M M
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And so if you are using a 200 netre buffer to get to the 50

W der

hectares, it's a shorter buffer?---That's correct.
Wder and - - -

and shorter?---Yes.

And just pursuing that option for a noment, where do we see

the wi der and shorter? AmI| correct that it just goes
down the western side of Brown Muntain Creek and then
one northwest and one southwest up the tributaries, and
that would be the 200 netre option, is that
right?---1t's difficult working froma black and white
version, but certainly on the western side it cones out
a lot further than the others, and is a - yes,

basically goes down the tributaries.

And so on that option the lighter hatched - hatching that we

see, for exanple, to the north, would not be part of

that option?---No.

H S HONOUR: Just explain that to ne again?---The 200 netre

one sort of to the northern tributary to the west of
Brown Mountain Creek follows that, then on to the
eastern side of Brown Muntain Creek and down the
northern tributary to the west of Brown Muntain Creek.
t hought that what the 200 netre buffer did was to add
two strips, one on the eastern side and one on the
western side of the previously drawn 150 netre buffer,
is that right?---Again, it's quite difficult for ne to
| ook at the black and white version. But | ooki ng at
this, it does conme out further on Brown Muntain Creek
itself and still does go down the tributaries. But
only the tributaries to the west of Brown Muntain

Cr eek.

M Mezis, the difference between version 1 and version 2 is
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only 5 hectares?---That's correct.

Yes?---Because version 1 extends further, further north.

What | amputting to you is that can't be right, can it? The
reason it's only a 5 hectare difference is that the
only difference between version 1 and version 2 are the
north-south strips that are added in version 2 to what
is version 1, isn't that right?---No, the difference
bet ween version - well, version 1 extends further north
up to the solid black line, it extends further south to
t he sout hern end.

And as | understand it version 1 is the cross-hatched 100
metre buffer, is that right?---1 do believe the
cross-hatch is indicating the SMZ, | think it does go
across the darker area in the mddle.

Vell, I wll try again. Do you see the |abel 100 netre
buf f er ?--- Yes.

Yes. Do you see that the outer anbit of that buffer - -
-?---Yes, sorry, you are correct.

Appears to reflect a cross-hatched section?---Yes.

Is that right?---That is correct, so that - yes, you are
correct, the cross-hatch is the - - -

And so the whole of that 100 netre buffer gives you a reserve

of 43 hectares, is that right?---1 believe so.

Yes. Is that right or not?---Yes.

Yes. Whi ch happens coincidentally to be about the area of
coupe 15, as | understand it. So that |ooks right to

t he eye?---Yes.

Now to get a 5 hectare addition, what you do is add strips to
that, don't you?---Yes.

You don't subtract fromit?---No, you are correct. You add
a further buffer along the - to the east and to the
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west .

Yes. And that logically must be right because it's only a 5
hectare difference?---Yes, that's right.

Yes. Well, that's certainly the way | read it. Do you
understand that the 43 hectares includes the 150 netre
buffer strip, or is it just the 100 nmetre buffer?---No,
it's just the 100.

Yes?---1 don't believe that a total area has been cal cul at ed
on the 150.

Ri ght . So the two figures relate respectively to the 100
nmetre buffer and the 200 netre buffer?---1 believe

that's correct.

Yes, thank you. That's much clearer to me, thank you.

M5 MORTIMER: And, M Mezis, this option where we see the
solid black part in the mddle of coupe 15 from Legges
Road to the east, indicates the part that would stil
be avail able for harvesting, correct?---That's correct.
It's the area within the special managenent zone.

And that little black bit that you can see right down to the
south that's just poking out on to the map, that is
coupe 27, correct?---Sorry?

You see a little solid black bit down the bottonf---Down
her e?

Yes?---Right down the bottonf

That's coupe 27, isn't it?---1 believe so.

And then the solid black bit up the top is coupe 26, isn't
it?---Yes.

H S HONOUR: O nore accurately parts of ?---Parts of.

M5 MORTI MER: Parts of, yes, I'msorry, Your Honour. Thank
you, M M ezis.

H S HONOUR: And the 200 netre buffer does not precisely
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align with, but takes the buffer generally to a point
on the sl ope where the contours appear to flatten out,
is that fair? Do you see what | am saying? That

i medi ately to the west of the capital "V' for "Version
1" ?---Yes.

The slope plainly flattens conpared with to the east of that
contour down to the creek?---Yes.

Yes. So it mght be said that although it doesn't precisely
follow the contours, on the face of it there's sone
t opogr aphi cal sense in the 200 netre buffer, at |east
on that side of the creek?---That's correct. In
creating things like this we seek to use interesting
t opographic features which are easily identifiable in
the field.

Yes?---1t's not precise because it was a - we are | ooking at
options here.

It's a conceptual docunent?---That's correct.

But on one view the concept there is to cone back up that
initial slope above the creek?---That's correct.

Yes, all right. Yes?

M5 MORTIMER M Mezis, can | just ask you to | ook back at
the email that was sent attaching this, and given the
answers you have just given to H's Honour do the
figures in that - are the figures in that enai
correct? Because that seens to suggest that what's
bei ng shown is 150 and 100, and | think you have now
said to H's Honour that you understand that one figure
represents 100 and one represents 200?---That's ny
under st andi ng, yes.

So what you say in the email is wong?---Sorry, | don't
follow your - - -
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Well, as | understood your evidence to H s Honour, when we
| ook at the map, 43 hectares refers to the 100 netre
buffer, and option 2, which is the 48 hectares, refers
to the 200 netre buffer; that's what you have told H s
Honour ?---Yes, | believe that's correct.

But now this email says that they are the 150 and 100 netre
buffers?---No, it says, | have played around with the
100 and 150 versus previous options, | am guessing we
woul d have been playing around with various designs of
100 and 150 buffer.

So when you tal k about "I think option 2 works best", option
2 is actually not either the 150 or the 100, it's the
200?---1 believe so.

That's how we shoul d understand the email, is it?---Fromny
recol l ection, yes.

Al'l right, thank you. Now, M Mezis, can you go to
par agraph 13 of your statenent, please. | just want
to ask you a little bit about your roles and
responsi bilities. Now, you set out in paragraph 13
four of your roles, duties and responsibilities. You
don't set out that one of your duties and
responsibilities is to be a contact person between DSE
and VicForests, but that is part of your role, isn't
it?---1t is, yes.

And indeed it's quite a significant part of your role, isn't
it?---1 would say it's part of ny role. | have staff
that work on that part of the, if you Ilike,
rel ati onshi p managenent.

And if | were to suggest to you that the evidence in this
case is disclosing that a lot of the conmunications
bet ween Vi cForests and DSE occur between you and
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M MacDonal d, you woul dn't disagree that that reflects
often what the situation is in practice?---No, that's
correct.

And you are a forester and he is a forester,
correct?---That's correct.

And you don't have any qualifications in zool ogy, biology or
ecol ogy?---No, | don't.

And you rely on other nenbers of DSE for that kind of
expertise?---That's correct.

Now, | want to ask you just sone questions about sone other
peopl e that we are com ng across in the evidence,
M Mezis. You have given evidence in paragraph 13
that Dr Appleford is the executive director, and you
report to him is that right?---That's correct.

And Dr Appleford reports to M Peter Harris who is the
secretary of the DSE, is that right?---No, Dr Appleford

reports to Geg WIlson, who is the secretary of the

depart ment . Geg comenced in - late |ast year,
bel i eve.
Al right. | shoul d have asked the question in context

then, M M ezis. So at the tinme that you are giving

evi dence about in this - what you are giving evidence

about in this witness statenent, Dr Appleford reported
to Peter Harris, is that right?---Yes.

And Ryan Incoll, what's his position? | wthdraw that and |
will try and ask themin context. What was his
position at the tinme of the events that you are giving
evi dence about?---He is the group nmanager, biodiversity
in G ppsland for our state-w de services.

G oup manager, biodiversity, G ppsland. Now, bi odiversity
is a branch or a subset of DSE, is that right?---There
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is a biodiversity and ecosystem services division.
State-wi de services is in effect a service delivery arm
based in - across regional Victoria.

So bi odi versity ecosystenf?---And ecosystem

And ecosystem and that is the acronymBES, is it?---That's
correct.

And the people that operate within BES are often qualified
conservation biol ogists or zool ogists, is that
right?---That's correct.

So that when within DSE we are trying to understand where the
conservation biol ogists or zool ogi sts, botanists are
based, is it correct to understand them generally at
| east to be based within BES?---That's correct.

And you said that M Incoll was the manager for BES
G ppsl and?---No, he is not a - he doesn't work for BES.
W have a service delivery, so we have a core set of
policy divisions, if you like, that are
Mel bour ne- based, and we have two service delivery arns:
state-w de services and the land and fire services.
Ryan works within the state-w de services branch, and
he is the biodiversity person for that state-w de
services branch in G ppsl and.

And he clearly also has a principal role in dealing wth
Vi cForests, is that right?---He would deal with them on
a day-to-day basis. | don't know the specifics of how
he deals wth them

Al right. And Tony Mtchell, what role did he have at the
time of the events you are giving evidence
about ?---Tony was based in Orbost, | believe he
ultimately reported through Ryan's group. | don't
think it was a direct report though.
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And Jason Hellyer?---1 do not know Jason Hellyer.

Do not know? He may be a VicForests enpl oyee?---1 do not
know.

Can | ask you a question about the emails, M Mezis, because
a lot of the evidence that we have seen in this
proceedi ng, sonetines we see people who the evidence

has identified as being enployees of VicForests with a

DSE domai n nane. Can you expl ai n how t hat

happens?---1 would say it's just the way our |IT systens
wor K. W all work - we have a central government |IT
service delivery, CenlTex. | amnot sure how they

ultimately assigned domain nanes, if you like.

So as far as you know the explanation if we see, for exanple,
M MacDonald with a DSE acronym or one of the other
Vi cForests people with a DSE acronym is that
ultimately it's sonmething to do with the way the
Victorian Governnment's conputer systens are set up, and
it may be that VicForests can access a domain through
DSE?---1t is an IT issue, that's as far as | can give
evi dence on that.

Ckay, thank you. And WI Bl ackburn, who was he, what
position did he have at the tinme of the events you are
gi ving evidence about?---He is a senior policy officer
within ny branch.

And senior policy officer neans he is one of the people
responsi bl e for providing advice and information to the
mnister, is that right?---Through ne, yes.

So he reports to you?---Not directly, he reports to a policy
manager .

But we are going to see sone emails, M Mezis, where
M Bl ackburn asks you for information, and it appears
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fromthe chain that you provide that information and he
then passes it on to the mnister, or is that not
right?---He would not pass things directly on to the

m ni ster, no.

You woul d do that?---That's correct. Sorry, | correct
nyself, it will be through Peter Appleford.

So M Bl ackburn m ght nmake the initial enquiries, and you
m ght respond to them but however it was collated it
woul d then go back through you to M Appleford and then
to the mnister, is that right?---That's correct.

And Adrian Moorrees, what position did he hold at the tinme of
all this?---He is in Biodiversity and Ecosystem
Servi ces. In the biodiversity policy and prograns
branch.

And is he a qualified zool ogi st or ecol ogist, do you
know?---1 am not aware of his qualifications.

And Nat asha McLean, what position did she hold at the tinme of
t hese events?---1 believe the manager of threatened
species in communities, again wthin the biodiversity
policy and prograns branch.

And when you say she's the manager, that would seemto
suggest that's a reasonably senior position, is that
right?---1t's a direct report to the director of that
branch.

Now, | want to ask you now about the Arthur Rylah Institute.
That is an institute that operates w thin DSE and
therefore within the Victorian Governnment, is that
right?---1t is attached, if you like, to Biodiversity
and Ecosystem Servi ces. So the director of the Arthur
Rylah Institute reports to the executive director of
Bi odi versity and Ecosystem Servi ces.
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And the Arthur Rylah Institute provides expert zool ogy,
bi ol ogy, botani st advice to a range of governnent and
non governnment organi sations?---Primarily they are a
group of researchers, they are a research institution.

But they al so provide advice to a range of governnment and non
gover nment organi sations?---1 believe they do.

And sone of the people who are at Arthur Rylah that we may
see in the evidence, and if | just run through them and

you can tell me whether they are at Arthur Ryl ah,

M Mezis. Li ndy Lunsden?---1 believe Lindy is, yes.
Ryan Chick?---1 believe Ryan is, yes.
Andrew Murray?---1 believe Andrew works in biodiversity

st ate-w de services.

Ri ght, thank you. Nick demann?---1 believe he is with
BES.

BES?---Sorry, ARl .

ARl ?- - - Yes.

Ri chard Loyn?---1s with ARI.

Jenny Nel son?---1 believe with ARI.

Thank you. And is Andrew Murray related to Larissa Mirray,
do you know?---1 do not know.

Just a couple of other questions about DSE, M M ezis.

Prior to the creation of VicForests, DSE undert ook
| oggi ng t hroughout the State of Victoria,
correct?---Through an armcalled Forestry Victori a,
that was pre ny tinme with the departnent.

Wthin DSE?---Yes.

So that the |l ogging done in East G ppsland prior to the
creation of VicForests was done by DSE,
correct?---Forestry Victoria.

And it's still the case that logging to the west of the Hune
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H ghway is done by DSE, correct?---That's correct.

You say in paragraph 14 that you have produced docunents, and

when you were preparing this w tness statenent,

M Mezis, did you make a thorough search to ensure

t hat you produced everything that you thought woul d be
relevant to the matters you were giving evidence
about ?- - - Yes.

| want to ask you sone questions now about the TRP process,
and you deal with that in paragraphs 15 to 40 of your
W t ness st atenent ?--- Yes.

And can | get you to go, please, to paragraphs 27 and 28 to
start wth. Now, what you are recounting there is a
process that occurred a few years - a couple of years
before the events with which this proceeding is
concerned whereby there were sone anendnents to the
ti nber release plan, correct?---That's correct.

And those anendnents were to the 2004 tinber rel ease plan,
which as | understand it was due to expire about 30
July 2009?---That's correct.

Correct? And that's why sonme nonths before 30 July 2009 a
new TRP proposal process was commenced?---That's
correct.

And M Spencer has given sone evidence that that's certainly
from Vi cForests' perspective a process that takes quite
along tinme?---Yes.

And your evidence at paragraph 28 is that there is - if you
ook at the letter that went - the letter that you
extract fromDr Pollard to Peter Harris refers in the
third dot point to a review by the DSE regi onal review
process, do you see that?---That's correct.

What's that process?---Before a tinber release plan is
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submtted formally for approval, it's provided to our
regions for review. The review is conducted by a
cross section of local staff representing the various
disciplines, if you like, wthin DSE, forest
managenent, fire managenent, biodiversity.

And do you know who reviewed the TRP plans that included
t hese coupes?---1 don't know the specifics - - -

At a regional level?---1t was - ultimately the reviewis
signed off at this tine by what was then the regi ona
director.

Who was?---Neville Penrose.

W haven't seen in this proceedi ng any docunents that appear
to be authored by M Penrose. Do you know whet her
there are any?---W searched and if they are not
provi ded then we woul d have been unable to | ocate them
A lot of the approvals were done by an on-line system
called the coupe information system so comments and
approval s were done el ectronically.

Can M Mezis be shown the affidavit of Lachlan Spencer,
pl ease. 27 Novenber 2009, Exhibit K | may not need
to trouble Your Honour's associate, we may have a cl ean
one here. No, it's disappeared. W haven't
forgotten the 10 docunents for Your Honour, for the
final subm ssions. Just the affidavit and I amthen
going to ask M Mezis to go to exhibit LRS 44. Ve
don't have a copy for the witness, | apol ogise. But
we do have LRS 44. Now, what M Spencer deposes to in
paragraph 103 is that, and in 102, he tal ks about the
land and fire review - |I'msorry, M Mezis, do you
have paragraphs 102 and 103 of M Spencer's
affidavit?---I1t seens to stop at 15. | have got a
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second affidavit.

|'msorry, yes, yes. Your Honour, | can provide a clean

copy, and | only need the witness to |look at that. | f
there are sonme markings on the rest of the affidavit,
M Mezis, don't ook at them just |ook at that clean

page, please?---Sorry, paragraph?

102 and 103. Have you got those?---Yes.

You will see that M Spencer there is describing the

approvals - the review by the land and fire review,
that's the one you have just been tal king about,
correct?---The land and fire review, or land and fire
services did not exist in 2007, we were - DSE was

operating under a regional structure at that tine.

No, we are now tal ki ng about 20097?---Sorry, in 2009 that

Yes,

Al l

woul d be correct, sorry.

yes. And what M Spencer then does in paragraph 103 is

produce what is LRS 44, and can | ask you to go to
that. | will just show you this copy, LRS 44, which is
a very short conputer generated table. And that on

M Spencer's evidence is the extent of the coments
fromthe DSE | and and fire review, and it appears to us
to be the extent of the comments fromthe DSE regi ona
revi ew process. Have you got any basis to disagree
with that?---1t's a long process that involves a | ot of
di scussi on. | amnot intimately famliar wth what
happens at the regional level, but ultimately it

cul mnates at an end point, a comment, and this is

reflecting that end point.

i ght, thank you. Now, can | ask you to go to paragraph

29 of your affidavit, please. And that's where you
produce Exhibit LAV 4, which is the one that you have
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as | understand it just updated in terns of - no, |

wi t hdraw t hat . You produced Exhibit LAM 4, and that
is the request for approval sent by VicForests to

M Harris, the secretary for the DSE, correct?---That's
correct.

And that docunment, M Mezis, is sent on the 15th, or it's
dated 15 May, and received a couple of days after that,
in 2009. And it's right, isn't it, that quite a bit
had happened as at 19 May 2009, M Mezis, in relation
to these four Brown Mountain coupes, and particularly
coupes 15 and 19? Between the start of 2009 and 19 May
2009 there'd been quite a few devel opnents?---That's
correct.

About these coupes, hadn't there?---That's correct.

And according to paragraph 32, you were the person in DSE
responsi ble for providing information to Dr Appl eford
that would formthe basis of his decision to approve or
not approve the TRP, that's correct, isn't it?---1
revi ew t he docunentation, yes.

You were the person responsible, M Mezis, weren't you, for
providing that information?---That's correct.

Yes. And your evidence in paragraph 32 is that you reviewed
all the docunments and you provided that information to
Dr Appleford on 4 June 2009, correct?---That's correct.

Now, what you don't say in that paragraph, M Mezis, is what
you actually did to formthat view. You say that you
revi ewed docunentation and you forned a view. What
did you actually do on 4 June to formthat view,

M Mezis?---1 have a briefing note that's submtted to
me for review | look at the various docunents that
are associated with that. There was no apparent
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i npedi nent to the coupes being included within the TRP.

Who prepared your briefing note?---1t would have been ny
manager of forestry standards and conpli ance.

Who's that?---1n 2009 that would have been - - -

In May 20097?---1t woul d have been Scott Arnold, | believe.

And how |l ong was the briefing note?---1 don't recall.

Had to deal with all the coupes that were submtted for
proposal in the TRP, didn't it?---Yes, it did.

Do you have any nenory that it dealt specifically w th coupes
15, 19, 26 and 277?---Consideration would have been
given to the outcones of the regional review. There
woul d have been no - possibly no explicit reference to
t hose coupes.

You don't renmenber any explicit reference to those
coupes?- - - No.

And | have already shown you Exhibit LRS 44 which had | think
about a line each referencing the proposal - proposed
icon reserves and nothing el se?---Yes.

Do you have any recollection of anything el se being said to

you in that briefing note about these coupes?---Not

that | recall. | woul d have to reference the briefing
not e.

You haven't produced that, have you?---It's the sane briefing
not e.

Pardon?---1"msorry - no, | haven't.

And how |l ong did you take on 4 June to formthat view,
M Mezis?---1 don't recall specifics.
And you then say - your evidence is that there were no
i npedi nents to coupe 26 or 27 being included or coupes
15 and 19, does that remain your evidence?--- Yes.
That's the view you forned on 4 June?--- Yes.
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Let me go through with you, M Mezis, the things that you
knew by 4 June 2009. You had received information
fromM Henry - you know who M Henry is, don't
you?- - - Yes.

Who is he?---A biodiversity officer in East G ppsland, based
at the Obost - - -

Qualified zool ogist?---1 believe so.

PhD in Zool ogy, in fact?---1 believe so.

And you had received information and opi nion from him and
M Incoll about glider densities reported by EEG as
early as January 20097?---That's correct.

You received that?---That's correct.

And you'd been told by M Incoll about hair tubing, which had
been identified by Barbara Triggs as a | ong footed
pot oroo, and you'd been told that in early
February?---1 don't recall specifics, but - - -

| wll take you to the specifics in a nonent, but you don't
recall having that information - - - ?---There was a
ot of information comng in about those areas at that
time.

You do recall?---1 recall information, | don't recall the
specifics, so |l don't - - -

And you - - - ?---1 do know there was hair tubing, | believe
in February there was a report.

And you knew who had verified that the hair was the hair of a
| ong footed potoroo, you knew that was Barbara
Triggs?---1 don't recall the specifics, but - - -

Do you know who Barbara Triggs is?---No.

You don't know that she's an expert that DSE uses to identify
hairs including Iong footed potoroo and quol
hairs?---No, that's outside of ny responsibilities.
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And you knew by 4 June, thirdly, that there had been surveys
by both EEG and DSE detecting sooty ow s and powerf ul
ow s in these coupes, in and around these
coupes?---That's correct.

You knew that? And you knew that those surveys, had, in
ternms of the EEG survey, been done by one of Victoria's
current |eading experts on sooty owms, Dr Bil ney?---1
don't know the specifics of Dr Bilney, no.

You didn't know anything about Dr Bilney?---1 heard the nane
alot, but I don't know of his specific qualifications.

Prior to 4 June had you nade any enquiries about who he was
and what his qualifications were?---No, | would have
referred that on to the biodiversity peopl e.

M Henry m ght have told you about Dr Bilney's work, do you
t hi nk?---1 can't recall.

And fourthly you knew that EEG had nmade an application to the
m nister for an interimconservation order and an
application to your secretary, M Harris, for a
critical habitat declaration, and they had been nade in
January 2009, and you knew that before 4 June, didn't
you?---That's correct.

And you knew from what EEG had said in those applications,
particularly the one to your secretary, that it was
going to be relying on a report fromDr Charles
Meredith, you knew that, didn't you?---Yes.

And do you know who Dr Charles Meredith is?---He works for
Bi osi s.

He is an independent, fully qualified ecologist, isn't he,

M Mezis; do you know that ?-- - Yes.

And you have attended a neeting with sonme people from

Vi cForests on 7 April 2009 specifically discussing the
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contentious nature of Brown Muntain harvesting, hadn't
you?---That's correct.

And you said a lot of things at that neeting, but one of the
things that the evidence reveal ed, you said to
Vi cForests, was that the issue about the detections of
t hreat ened species was their issue, do you renenber
saying that?---In an operational sense, yes, it is.

And you had been telling EEG since about md-April 2009 that
Vi cForests had to go away and prepare a response to
EEG s survey results, do you renenber telling EEG
t hat ?---Not the specifics, but that sounds - - -

| will show you this docunent.

H S HONOUR: As at 5 June 2009, did you still believe that
in an operational sense the detection of threatened
species was a matter for VicForests?---At a coupe
| evel , yes.

| see. So what happens is that they get their approvals,
but it's subject to conpliance with the forest
managenent plan?--- Yes.

And in particular?---That's correct.

And conpliance with action statenents under the Flora and
Fauna CGuarantee Act, as you understand it?---There's a
series of conditions, that's correct.

A series of conditions. And you say that the effect of
t hose conditions is that it's for themto respond if
t hreat ened speci es are detected?---The process of the
TRP is one of vesting ownership, if you like, of tinber
resources into VicForests, so divesting fromthe crown,
i nvesting into VicForests. The deci sion when and if
i ndeed it harvests those coupes rests with VicForests.

| see. So your recommendation on 5 June is nmade w thin that
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sort of understanding of how the process works, is that
right?---That's correct. I n accordance with the
Sust ai nabl e Forest Tinmber Act, a TRP is for the vesting

of tinmber resources.

| see. Yes, thank you. Yes?

M5 MORTIMER | will conme back to that in a nonent,
M Mezis. | will just get you to | ook at this emai
first, please. And let's start the chain at the
start. There's an email, if you go to the second
page, there's an email fromJill Redwood of Environnent

East G ppsland dated 7 April 2009, see that?---Yes.

Tal ki ng about whose responsibility it is to stop |ogging and

manage threatened species, do you see that?---Yes.

That's what she is asking you about ?--- Yes.

And she is asking you for an unanbi guous answer . And then

at the top of that page, but you really need to see the
bottom of the first page to get the chain, you respond
to M5 Redwood on April 9, at 9.52 am saying DSE' s the
| and manager and responsi ble for maintaining forest
managenent zoning, tinber resources are vested in

Vi cFor est s. On approval ownership of the tinber
resources transfers fromthe crown to VicForests for

t he purposes of harvesting and selling. A condition of
the TRP that VicForests conply with, anongst other

t hings, the forest managenent plan, and it's a
responsibility of all persons in conducting activities
in state forests to ensure the conditions on that
activity are net. And that in a nutshell, M Mezis,
is what you have just explained to H' s Honour, isn't

it?---That's correct.

And Ms Redwood then says "Thanks, that hel ps explain." And
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she asked you if anything positive cane out of the
nmeeting yesterday, and though the chronology is a day
out, M Mezis, that appears to ne to be the neeting of
7 April 2009 that you had along with M Arnold and

M MacDonald and a few others, you would agree with

that?---That's correct.

And that's why you are saying to her on 15 April that the

"meeting went ahead, good debate", VF was going to go
away and prepare a response to the survey result.

And, M Mezis, that accords with what you said really
to VicForests at that neeting, the thrust of which was
"it's your responsibility, go and do

sonet hing"?---That's correct.

tender that, if Your Honour pleases.

H S HONOUR: Yes.

H#HEXH BIT 64 - Emails between M Mezis and Ms Redwood,

00/ 04/ 2009.

M5 MORTI MER  And so when, M Mezis, in your wtness

statenent you said that there were no inpedi nents
despite the six matters that | have taken you to, is it
fair to say that what you nean by that is that the
responsi bility had been transferred to VicForests so
far as DSE had been concerned, for all those matters
that had been building up and weren't resol ved?---The
approval of a tinber release plan is conditional on if
you |ike conpliance with the allocation order and the
code of forest practices, that's what the Sustainable
Forest Ti nmber Act says. There's only certain matters
that you can consider up-front in relation to the code

of forest practices, because a tinber release plan is
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potentially being approved five years prior to the
conduct of harvesting. W | ook at forest managenent
zoning: are coupes within the general managenent zone?
Which is the area that's available for tinber

har vesti ng. W | ook at the records that we naintain
of threatened species and that we nake avail abl e. Ve
consi der matters such as other forest nmanagenent
activities that mght be - you know, for exanple, car
rallies in ternms of the timng or the proposed timng
of harvesting. So in ternms of those matters, there
were no inpedinments. W then placed conditions upon
the approval, and again as | said before the decision
on whether or not harvesting occurs in those areas, in
accordance with those conditions, rests with

Vi cFor est s.

And it's fair to say then that all - - -

H S HONOUR: You said up to five years before. Aren't
they in effect 15 year approvals with five year - -
-?---No, the process is, there is an allocation order
that is created. An allocation order is effectively
the identifications of forest stands that are avail able
to VicForests, it's not defined at a coupe |evel.

Yes?---I1t's quite a broad description.

Yes?---And it's based upon the area of public land that's
avail able for tinber harvesting.

Yes?---There's then - the forest stands are described and an
area all ocated agai nst each of those forest stands.

Yes?---A maxi num area in each of three 5 year periods. A
tinber release plan, once an allocation is - an
al l ocation order is created or made, is then prepared
by Vi cForests. As | was saying to you earlier, Your
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Honour, the purpose of the tinber release plan is to
vest tinber resources in a defined geographic area, a
coupe, into VicForests.

And that would be a five year - - - ?---That's up to five
years, yes.

And so you say that when that happens it could be five years
before it's | ogged?---Yes.

And in a sense you say the process envisages that there's an
on-goi ng series of operational conditions requiring an

on-goi ng assessnent of the situation as the facts may

enmerge in that period of tinme?---That's correct. Ve
| ook at these issues at two |evels. At quite a
strategic level, if you like.

Yes?---Through | and use determ nation, creation of parks and
reserves, through forest managenent zoning.

Yes?---And then we have a series of adaptive processes, if
you |like, that change as new i nformation becones
avai |l abl e. And anongst that adaptive process is
forest managenent zoni ng, which can change through
time. Vi cForests can only ever harvest as a condition
of - as required in the code of forest practices in the
gener al managenent zone. So it needs to continually
consi der changing i nformation through tinme. It nust
comply, it's required to conply as a condition.

Yes?---So whether - the timng of the harvesting, as you
said, it may not be harvested until five years after
the approval, or it may not be harvested at all .

Yes, | see. Yes, thank you.

M5 MORTIMER. And so, M Mezis, all those matters | put to
you about - if we go back to the gliders and the
potoroo hair tubes and the ows and all those things -
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Ve w |

At an

woul d cone under the rubric that you have just
described to H's Honour of changing information over
time that needed to be addressed properly, lawfully by
Vi cForests as it noved from- as soon as it was vested
with those resources if it actually wanted to harvest

t hen?---There are two matters | guess happening at this
time, one was the expansion of the conservation reserve
systemin East G ppsland, which obviously rested with
the Mnister for Environnment and Cdimate Change, and
then there was the approval of the tinber release plan.
So there was alnost two parallel processes going on at
t he sane tine.

| conme to sone issues about the reserves, M M ezis.

But really the effect of your evidence is that at an
operational |evel when the resources vest through the
deci sion of the secretary in VicForests, whatever

i ssues about threatened species have built up are then
matters that VicForests has to deal with before it
harvests?---At an operational level, that's correct.
operational level ?---At strategic levels, for exanple

t he changi ng of the forest nmanagenent zoning based on
that rests with the departnent.

s not that DSE then is hands off, but it certainly is
that there's a perceptible shift of responsibility to
those that are conducting the operations in the
forest?---W will continue to for exanple update action
statenents, we will continue to conduct research, we
wll look at zoning, we will |ook at creation of new
reserves, so those things are continuous. So in that
respect, yes, we do have an on-going role at that

strategi c | and managenent |evel.
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Thank you. Now, | want to ask you sonme questions about the
reserves, and the new reserves, and Brown Muntain in
particular, M M ezis. Can you go to paragraph 41 of
your statenent, please. Now, that's where you start
to descri be the process by which the State Governnent
began to inplenent the election promse it had made in
2006 about protecting extra old growmh and icon forests
in East G ppsland, correct?---This describes a brochure
that was prepared to acconpany the bill.

That's right. And that's the culmnation, the bill was the
cul m nati on of the decision-mnmaking process?---That's
correct.

About the reserves, correct?---That's correct.

And that started because there was an election promse in
2006, and this was seen by the governnent to be the
fulfillment of that prom se, correct?---That's correct.

And until that |egislation was passed by the Victorian

Parliament, M Mezis, it's right, isn't it, that
nobody could be conpletely certain about where the
reserves would be until the parlianent passed that
| egi sl ation?---That's correct. There were lines on a
map that acconpani ed the 2006 comm tnent, and we had
agreed with VicForests that there was in effect a
noratorium on tinber harvesting within those areas.
But we al so knew that the date or any informati on upon
whi ch those maps was put on the - those lines were put
on the map wasn't as good as it should have been, and
we commenced a process of review ng that.

There was a little bit nore to it than that, wasn't there?
There was a bit of negotiation and argy-bargy between
t he governnment and Vi cForests and conservation groups
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about where the lines should be drawn on the nap,
wasn't there?---There was an industry transition task
force appointed, if you like, to talk with stakehol ders
to validate the work that we were undertaking.

There was a lot of political toing and froing between the
governnment and Vi cForests and the tinber industry on
t he one hand, and conservation groups on the other,
about where the lines should be drawn on the map?---1f
you are referring to - by governnent departnents’

i nvol venent, | wasn't party to what may have happened
by - in the mnister's office. But certainly I was

i nvolved in discussions with a nunber of the peak

envi ronnment groups, with VicForests, with the industry
transition taskforce, that's correct.

You weren't party to what was going on in the mnister's
office, M Mezis, is that your evidence?---No, | was
not party to everything that may have occurred in the
mnister's office.

Now, you did prepare sone briefing notes, didn't you?---Yes.

And you prepared a briefing note on 13 March 2009 to go to
the mnister, didn't you?---Yes.

| will show you this docunent. Are you famliar with
that?---1 amfamliar with the contents, yes.

And you knew about this briefing to the mnister, didn't
you?---At that tinme | would have been reporting to
Jani ne Haddow, and believe would have had to have
reviewed this docunent prior to it going. | can't see
the text at the bottom

No, neither could we, M M ezis. | am not sure why we can
see the MBR nunber and the page nunber but we can't see

who prepared it, which is what you would usually see in

. VTS CN: PN 17/ 3/ 10 986 M EZI S XXN

Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

Yes.

And

And

And

And

those two very indistinct lines at the bottom that's
right, isn't it?---That's correct, yes.

Now, what this briefing note tal ks about is this
process of political toing and froing that | was just
suggesting was occurring, doesn't it?---1t tal ks about,
yes, a lot of the negotiations, the issues that were

i nvol ved that we were working through.

it particularly tal ks about whether Brown Muntain shoul d

get into the reserves or not, doesn't it?---That's

correct.

it was a proposal by conservation groups, as is recorded

in paragraph 13 of the briefing note, that Brown
Mount ain should go into the reserve system

correct?---That's correct.

if you go to paragraph 23, it was so seriously considered

by the mnister and DSE that people from DSE and
Vi cForests and the conservation groups went out to
visit the coupes at Brown Muwuntain in Novenber 2008,

correct?---That's correct.

there was a neeting shortly after that, paragraph 24,

bet ween DSE and Vi cForests discussing alternatives for
harvesting at Brown Mountain, and VicForests was asked
to identify some other coupes, part of the trade-off
process, isn't it, M Mezis, that was being

cont enpl at ed?- - - Yes. It was a double - two-pronged

el ection commtnent, if you like, to add new areas into
the reserve system while ensuring no net |oss of
resources of jobs. So there was trade-offs and
negoti ati ons around what may go in and what may not,

and - - -

And Vi cForests' position is reflected accurately in paragraph
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25 of that briefing note, isn't it?---That's correct.
Vi cForests put the position that the eastern edge of
Brown Mountain - I'msorry, of the Big R ver reserve
woul d be what they were willing to consider as a
trade-of f.

Four tinmes larger than Brown Muntain?---1 believe so, yes.

That's what the briefing note says?---Yes.

And that's right, isn't it?---Yes.

And there was then sone debate through - the end of Decenber
2008 about the volunes, and in fact the initial volunes
that VicForests clainmed it would get out of Brown
Mount ai n could not be independently verified, and
| esser volunmes were independently verified, and that's
what this briefing note says, isn't it,

M Mezis?---That's correct.

Vi cForests was putting forward information to the mnister as

part of this process that was not correct, wasn't it,

M Mezis?---M recollection that the debate, or the

di scussi on around the volune of tinber that was com ng
out of Brown Mountain was - originally started at
around the volune estimates that were included within

t he coupe plan prepared by VicForests, which were | ower
than they were stating was com ng out of the area, and
particularly the proportion of pul pwood to saw og. O
1 Decenber, | believe, and ny recollection is that they
presented sone alternative nunbers which we did seek to
have them i ndependently verifi ed.

And what paragraph 28 of this briefing note records is that
the audit result showed that while The Walk - that's
coupe 20, did you know that's the name for coupe
20?---1 know The Wal k, yes.
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1 D d produce a | arge volune and proportion of saw og, the

2 proportion of sawl og to pul pwood was significantly |ess
3 than that clainmed by VicForests on 27 Novenber 2008.

4 And DSE relied on the audited data not VicForests'

5 data, correct?---That's correct.

6 The position of VicForests is again confirmed in paragraph

7 29, that Big River is the only trade-off, and

8 di scussions continued, as this briefing note records,

9 right through the period when coupe 20 was harvested,
10 that's what paragraph 33 says, do you agree with

11 that ?---Yes, that's correct.

12 And this briefing note, as | read it, M Mezis, is a record
13 of events and information for the mnister, but it

14 doesn't appear to ask the mnister to nmake a deci sion
15 or record a decision at this tinme, is that right?---No,
16 it's a brief that's prepared for noting.

17 And the mnister - are you able to tell H's Honour that this

18 actually did go to the mnister?---There's generally
19 anot her sheet on top of these that the mnister would
20 have si gned. Gven that it has been approved by

21 Jani ne Haddow | would assunme it did, but | can't swear
22 to that.

23 No reason to doubt that it went to the mnister, have

24 you?--- No.

25 H S HONOUR: Do you say you prepared this note?---1f |

26 didn't prepare it | certainly would have reviewed it.

27 Yes, it says in paragraph 39 "the brief was prepared within

28 Nat ural Resources Division with information supplied by

29 Vi cForests, Parks Victoria and the East G ppsl and

30 area"?---Yes, and | was part of Natural Resources

31 Division at that time, reporting directly to Ms Haddow.
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Yes. So do you say at the tinme you believed this to be an
accurate briefing note?---Yes.

And you still do?---Yes.

Yes, thank you.

M5 MORTIMER | tender that, if Your Honour pleases.

#EXHI BIT 65 - Briefing note to the mnister dated 13/03/2009.

H S HONOUR: Ms Mortinmer, | think I will give the witness a
short break.

M5 MORTI MER I f Your Honour pleases.

H S HONOUR: It's alittle close in here.

M5 MORTI MER:  Very stuffy, Your Honour.

H S HONOUR: It's not meant to be a trial by ordeal.

M5 MORTI MER  No, if Your Honour pleases.

(Short adj our nnent)

H S HONOUR: Yes, Ms Mortiner.

M5 MORTI MER: As Your Honour pleases. Now, M Mezis, | was
aski ng you sone questions about the devel opnent of the
final identification of the boundaries to the new
reserve system and we'd just gone through that March
2009 briefing note. The announcenent by M nister
Jenni ngs about the icon reserves and the fact that
Brown Mountain was not to be included wasn't nade until
21 August 2009 by nedia release, that's right, isn't
it?---That - the 21 August nedia release related to the
out cones of the DSE surveys, and - - -

Yes, and that Brown Muntain would be avail able for
harvesting?---And that Brown Muntain would be
avai l able for harvesting, that's correct.

And the inplication is that it hadn't made it into the
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reserve proposal ?---1t was never in the reserve

proposal, that's correct.

And as far as we are aware, M Mezis, between March 2009 and

21 August 2009, there's no other public statenent that

i ndi cates that Brown Muntain had not nmade it into the
reserve systenm are you aware of any?---No, there was a
| ot of work going on | guess |ooking at options and, as
you pointed out earlier, discussions around potential
trade-offs, if you like.

's fair to say, isn't it, M Mezis, that what that
reflects is that what went into the reserve system and
whet her Brown Mountain went in or out was essentially a
political decision?---No. The departnment nade
recommendat i ons. W used a series of criteria in
ternms of recommending the - and it was largely the old
growt h conponent of the reserves that we were

di scussi ng here. The icon reserves that were
announced in 2006 changed very little. The old growth
reserves, we updated our old growth nodelling and we
used a nunber of criteria in ternms of ultimtely
devel opi ng a recommended opti on. One of those
criteria was about 50 per cent of the area of the
reserve having old growh forest within it, and Brown
Mountain did not nmeet that criteria, it contained about

30 per cent.

Let ne try this question another way then, M M ezis. That

briefing note that | have just taken you through in
sone detail, if VicForests had accepted what was
described as a trade-off, Brown Muntain would have
been in the reserves, that's the effect of that, wasn't

it?---No, because the sane di scussions were al so
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happeni ng with the environnent groups. Now, when the
trade-of f that was proposed by VicForests was put to
representatives of the WIlderness Society, Victorian
Nati onal Parks Association, and the Australian
Conservation Foundation, they were not willing to
accept that trade-off. Their position was both should
go into the reserve.

And ultimately it was a decision that was made by the
executive of the State governnent, wasn't it?---1t was
ultimately passed by the parlianment of Victoria.

Well, before that, the formin which the bill was presented
to parlianment was based on a decision nade by the
executive government, correct?---That's correct, based
on a recomendation fromthe departnent and work
undertaken by the industry transition taskforce
appointed by the Mnister for Agriculture and the
M nister for Environnment and dimate Change.

And you are aware, aren't you, M Mezis, that on 21 August
2009, Mnister Jennings posted a twitter saying he
couldn't get Brown Mountain over the line, are you
aware of that?---1 am aware of that.

And what that neant was that he couldn't get Brown Muntain
over the line in cabinet, didn't it?---1 don't know
what he neant by it.

You don't? |Is that how you understood it?---He had - we had
made a recommendation, and there was a twitter. I - -

How di d you understand that twitter, "Couldn't get Brown
Mount ain over the line"?---To be honest | haven't
actual ly thought about what he neant by it.

Over what line, M Mezis? Over the political line?---1 do
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not know.

Now, before the press release on 21 August by M nister

Jenni ngs, you had a conversation wth Caneron
MacDonal d, didn't you, about Brown Mountain?---1 had a
nunber of conversations with M MacDonal d about Brown

Mount ai n.

In the week or two before the public nedia rel ease on 21

Al l

August you had a conversation with Canmeron MacDonal d
about Brown Mountain, do you renenber that conversation
or not?---Again | had a nunber of conversations with

M MacDonal d, and - - -

i ght. Vll, let ne read this, this is from paragraph

67 of M MacDonald's fourth affidavit, what

M MacDonal d's evidence to the court has been: " Sonme
time in the first week of August 2009, on a date |
cannot presently recall, Lee Mezis tel ephoned ne and
told nme that the Mnister for Environment and Cinmate
Change woul d be maki ng an announcenent that the
noratorium on harvesting in Brown Muntain would be
lifted on the basis that VicForests would inplenment a
streansi de buffer and put in place nodified habitat
tree prescriptions.” Now, M MacDonal d you accept is
ri ght about you calling himin the first week of August
to give himthat news?---That woul d have been about
right. W needed VicForests' agreenment, if you like,
to inplenment prescriptions that were over and above the

exi sting regul atory franmeworKk.

And is he right about the content of what you told hinf? I

Will just read it to you again: "Told ne that the
M nister for Environnment and Cimate Change woul d be

maki ng an announcenent that the noratorium on
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harvesting in Brown Muntain would be lifted on the
basis of buffer and prescription”. That's an accurate
account of what you told him is that right?---1t would
have been. The briefing that we put to the mnister
on our recomendations that harvesting - or that he
note that we were intending to permt harvesting, we
weren't going to allow - or we weren't going to create
a special protection zone, and that decision rested
with the departnment, not with the mnister. It was
signed on about 29 June, so the tinme's about right.

And that's a briefing note that |I think the evidence shows
was dated 18 June?---That's correct.

20009. And you say it was signed off by the mnister on 29
June, is that right?---Yes, that's correct.

And, M Mezis, what happened between 29 June and the first
week of August that it couldn't be firstly told to
Vi cForests sooner and announced publicly sooner?---1 do
not know.

You don't know?---No.

Got no explanation for that?---No. The briefing note went
up, we didn't have - we would have had | believe
probably verbal advice that the m nister had accepted
our deci sion.

And at that tine, that conversation that you had with
M MacDonal d, the streanside buffer was being put in
pl ace because of the possibility of the crayfish
detection, wasn't it?---1t was put in because the
advice we got through the surveys was that the bul k of
the arboreal manmmals were on the | ower slopes and
gullies, so we'd put a buffer - it was - - -

So the streanside buffer was for the crayfish and the
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arboreal mammals, correct?---1t was a precautionary
measure, if you |like, because through our surveys we
had not found - - -

It was directed at those two species?---It was directed at
t he arboreal manmals. W had not found the crayfish
in our surveys.

So had nothing to do with the crayfish, is that your
evi dence?---That's correct.

Streansi de buffer, your evidence is as at 21 August 2009, had
absolutely nothing to do with the O bost spiny
crayfish?---1t was targeted at the arboreal mamal s.

And didn't have anything to do with any other crayfish that
m ght be in that creek, is that your evidence?---No.
Through our surveys the only crayfish we found were the
- excuse ny pronunci ation - the bi dawal us.

Bi dawal us?- - - Bi dawal us, yes.

D d you know the bidawalus is on the DSE threatened advi sory
[ist?---The advice that | received was that it was not
a threatened species - - -

It's not a |isted threatened speci es. Did you know it's on
t he DSE advi sory threatened |ist?---No.

Do you know if anybody knew that at the tinme, that it was
di scounted as sonething that should be protected by the
streansi de buffer?---1 am not aware of what others may
have known or not known.

And the habitat tree prescriptions were also in place for the
arboreal mammals, correct?---That's correct.

So as at your conversation with M MacDonald in the first
week of August, and as at the mnister's press rel ease
on 21 August, the streanside buffer was not at all
about the long footed potoroo, was it, M M ezis?---No.
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W had not found |ong footed potoroo in our surveys.

And the mnister's press release on 21 August in fact said
that no | ong footed potoroo had been found?---That's
correct.

Is that right? And that | suggest to you, M Mezis, is not
a fair and accurate reflection of the state of
know edge of DSE at that time, do you disagree with
that statement?---1t's a reflection of the findings of
t he surveys that we conducted.

It is not a fair and accurate reflection of DSE's state of
know edge on 21 August 2009, is it?---Againit's a
reflection of the surveys that we conduct ed. W had
not verified location of any |long footed potoroo within
t hose coupes.

And it's not a fair reflection of VicForests' state of mnd
about the long footed potoroo on 21 August either, is
it?---1 can't comment - - -

And none was found, that absol ute kind of
statenent ?---VicForests woul d have been infornmed of the
findings of our survey, or were infornmed of the
findings of our surveys.

| suggest to you it is not a fair reflection for two reasons,
M Mezis, and | will take you through them The
first is the hair tubing finding in February, and the
second is a fair reading of the DSE survey, and | w |
take you through both of those. Hair tubing. Can
you go, please, to Exhibit LAM 19 to your statenent.
Now, this document - Your Honour, this docunment was
yesterday marked, as | understand it, (MFl)58, but,
Your Honour, it need not be marked as IFI, because it
actually is part of M Mezis' statenent. And this is
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an email from- if you start at the chain, M Mezis -
Stephen Henry to three people in DSE, Ryan Incoll, WI
Bl ackburn and Natasha McLean, forwarded to you shortly
after it was received, correct?---Yes.

And what that tells you on 3 February 2009 is that the hair
tubing identification was done by Barbara Triggs, do
you see that in the first paragraph of M Henry's
emai | ?---Yes.

Cot that?---Yes.

And then M Henry tells those three people and then you that
the animal was detected within 100 netres of Brown
Mountain Creek, and he gives a grid reference, do you
see that?---Yes.

And to this day, M Mezis, nobody has chal |l enged that
statement of M Henry's, have they?---1n response to
this email, we instructed the surveys to be extended to
the | ong footed potoroo.

| understand that, M M ezis. Now, if you would answer ny
guestion: to this day nobody has chal | enged that
statement of M Henry, have they?---That the detection
- no.

That the aninmal was detected - - -7?---By Barbara Triggs - - -

Wthin 100 netres of Brown Mountain Creek at that grid
reference, the western side of proposed coupe 19, that
has never been challenged as factually incorrect, has
it?---1t is reflecting what Barbara - where Barbara
Triggs - I'"'msorry, where Jill Redwood has reported the
ani mal bei ng detected.

He is doing nore than that. He is reporting that, and I am
suggesting to you that nobody has ever challenged it.
Now, are you in a position to say that's ever been
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chal | enged?---No, | am not . W instructed the surveys
to be conducted in response to this alleged detection.

Wll, it's not an alleged detection, M M ezis. What ' s
"al | eged” about it?---Well, we have been - we have not
verified, we put the surveys in to verify the finding.

No, you put the surveys in, | suggest, to duplicate it, and
you couldn't duplicate it. That's the correct
anal ysis of what you did, isn't it?---No, we put the
surveys in to verify the alleged threatened species
detections in the area.

DSE has al ways accepted hair tubing with grid |locations |ike
this in the past, and you know that, don't you?---In
the tinme that | have been involved in this, no, we
haven't.

In the two findings that were nade of the |ong footed potoroo
to the west of Legges Road, how were they made?---1t
was before ny tinme, | am not aware.

Do you accept they were in 2001, that's before your tine, is
it?---That's correct.

So you don't know whether they were made by hair tubing or
not ?- - - No.

It's quite possible they were, you can't discount it?---Hair
tubing is to ny understanding a way of detecting the
| ong footed potoroo, and that's sort of - that
t echnol ogy has evolved now to largely the use of renote
caner as.

It was the conpletely orthodox way of detecting the |ong
footed potoroo before canmera surveys, wasn't it?---M
understanding is, yes, it is.

And it was a conpletely orthodox way of detecting the quol
as well, wasn't it?---Again, | amnot as famliar with
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t he quol I .

And i ndeed when DSE first proposed these surveys in March,
February and March, it proposed using both hair tubing
and caneras because it recognised hair tubing as an
ort hodox nethod of detection, that's right, isn't
it?---1t's a nmethod that's used, yes.

And so here we have a detection with grid references pl aced
in a coupe, and then the hair identified by the only
person in the State of Victoria or New South Wl es that
does this, what nore verification did you need,

M Mezis?---W had a report of a grid reference. Ve
had no know edge of whether that was an accurate grid

r ef erence. W had a | ong footed potoroo detection, we
needed to verify it before we inplenented the

requi rements of the action statenent. That's how we
wor K. W verify - - -

D d anybody go and check the grid reference?---1 am not
awar e.

| suggest to you that they didn't, and that's because
M Henry is reporting it as an accurate grid reference,
and everybody has acted on that basis. Nobody said to
M Henry "Go and check it, it's not accurate", have
they?---W instructed M Henry to undertake surveys in
the area to verify the alleged detection.

You did not instruct M Henry to go and check that grid
reference, did you?---No.

And what M Henry says in this email, in about the fifth or
sixth paragraph, is that in this case the interim SVA,
havi ng descri bed what the special nmanagenent area
shoul d be, he then tal ks about a proposed speci al
managenent area including the two proposed coupes on
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either side of Brown Muntain, and that, M Mezis, is
a reflection of the understanding of the person on the
ground responsible for the admnistration of this
scheme about what was supposed to happen at the tine in

February 2009, nanely, an interim SVA, that's right,

isn't it?---1t's M Henry's view of a design of an SNA,
yes.
Interim that is - - - ?---An interim SNA vyes.

Precautionary, that's right, isn't it?---Until we are able to
verify the sighting, yes.

That's right. So you are supposed to put it in
pl ace?-- - Yes.

So you don't cause inadvertently any damage to the species,
correct?---That's how it's been done, yes.

And what he says the action statenment requires is in the next
par agraph, that "a m ninmum of 50 hectares of the best
| ong footed potoroo habitat would be protected from
di sturbance”, and he is right that that's what the
action statenent neans, isn't he, M Mezis?---MW
understanding is yes, that's what the action statenent
says. It gives a set of criteria when you are | ooking
at the design.

And in fact he refers over the page to the DSE convention
that is to apply the prescription as an interim neasure
and undertake surveys to attenpt to confirmthe record,
correct ?---Yes.

Then he says this, M Mezis: "The presence of |ong footed
potoroos in this area is expected." And he goes on to
describe the findings to the west of Legges Road. And
what that says to you, | suggest, M Mezis, is that
again the person on the ground at O bost wasn't
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Now,

surprised at all that there were |ong footed potoroos
inthis area, that's what he neans, isn't it?---Yes,
there's been records nearby. It's a forest type that

is potentially the habitat of |ong footed potoroo.

this was forwarded to you by M Bl ackburn, and as far as

we can di scover there are no emails onwards from you
about this on that day, is that right?---That's

correct.

In the next chain - the next in the chain about this is this

" And

docunent, as far as we can tell, M Mezis. If you go
to the second page just to start the email chain in
order, M Mezis. What it starts with on 6 February
2009 is an email from Ryan Incoll to you - I'msorry,
to Stephen Henry - recounting sonething that you have
said: "Lee has said that it is probable that interim

prescriptions for the long footed potoroo will be

applied.™ D d you say that ?---Yes.

he", that's you, "will discuss with senior VicForests
either today or tonmorrow and will informus of

out cone. " Now, the next emmil in the chain is between

St ephen Henry and Ryan Incoll, M Henry responding to
M Incoll's email, giving sone description about the
gliders. And while we are on this, M Mezis, | wll
just take you through what M Henry says about that,
because the timng of this was the day after, as |
understand it, the second of the DSE surveys. So the
surveys were underway by now, and M Henry is reporting
on those, and he is saying that - in the second
paragraph: "The results fromthe Legges Road sights
the greater gliders were basically exactly the same as

in our survey |last week, and in Rohan Bil ney's survey
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for EEG" So that he is letting everybody know on 6
February 2009, isn't he, M Mezis, that there's a
| evel of consistency between the EEG survey and the DSE

survey so far, correct?---That's correct.

He then nmakes sone qualifications about the survey results

fromthat last night's survey. He says: "The
batteries were running out during our second survey
wth fewer gliders, but the batteries are running out",
then he says, "but the place was alive with yell ow
bellies.™ That's not a phrase, M Mezis, that seens
to have found its way into any of the summary of the
surveys, or into any of the reports to the mnisters,
or into any of the briefing notes "alive with yell ow

bellies", do you agree with that?---No, it hasn't.

Doesn't nmake an appearance again after M Henry says it, does

it?---No, we reported on the findings of the surveys,

the entire surveys. There were three nights of survey.

He then says: "Seeing that many is notable as they are

generally quite hard to see.” That's anot her
qualified and direct observation that doesn't make its
way into any of the official material later on, isn't
it, M Mezis?---1 don't believe he repeated those

phrases in his report that he prepared.

And neither did anyone el se when they were preparing

docunents based on the survey, did they,

M M ezis?---No. Not to ny know edge, no.

He then says: "The pattern that's enmerging is the high

densities are concentrated on the | ower slopes”, which
surprises himbecause he woul d have expected themto go
up the slopes a bit nore. He then says this: "The

upshot of this is if we ran our transect down the
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1 wal ki ng track across the creek and along the gully,
2 part of the new coupe boundary, we woul d exceed the
3 t hreshol d nunbers for both greater gliders and yell ow
4 belly based on last night's work." And what M Henry
5 is saying there, is if they had kept going a bit nore,
6 t hey woul d have exceeded the threshold based on | ast
7 night's work; that's right, isn't it?---That's correct.
8 And in fact on the final night's work they did exceed -
9 - -
10 But again the observation that he nmakes, that if they'd gone
11 alittle further on the second survey night, they would
12 al so have exceeded the threshold, does not nake its way
13 into any of the official material thereafter when it
14 tal ks about these surveys, does it?---No, we reported
15 the survey findings, we didn't report that the first
16 and second nights had not found the high density, we
17 reported on a three night survey process that did
18 ultimately find that a high density popul ation did
19 exi st .
20 You didn't report any of the context or qualifications that
21 woul d have been required for a fair summary of what
22 M Henry found, did you?---W relied on the survey
23 report M Henry and M Mtchell prepared.
24 M Incoll then sends all this on to you by the top email on 6
25 February, and he says: "Qur prelimnary analysis is
26 that the threshold for glider prescription are net by
27 the survey results.” He is saying that, | suggest to
28 you, M Mezis, because of the comments by M Henry,
29 irrespective of what was going to happen on the third
30 ni ght . He is telling you the thresholds are net after
31 two nights, isn't he?---As ny prelimnary anal ysis,
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yes.

| tender that, if Your Honour pleases.

#EXH BIT 66 - Emails of 06/02/2009 relating to DSE surveys.

M5 MORTIMER: |Is there a reason why that one wasn't in your

affidavit, M Mezis?---1 reported on the final survey

report within ny affidavit.

© 00 N o o s~ W N R

It would not have been hel pful to you to have that in your

10 affidavit, would it? It paints a very different

11 picture?---No, it paints the same picture, that the

12 hi gh density popul ati on of arboreal mammuals was found
13 in that area.

14 The next email in the chain is Exhibit LAM 20 to your

15 affidavit, and again, M Mezis, if you could just

16 start at the back to get the chain right. There's an
17 email to you fromM Incoll saying Barry Vaughan had
18 been in contact and "infornmed us that Brown Muntain
19 coupes are a high priority for them they are keen for
20 us to do the surveys ASAP." You wi |l renenber - you
21 may not, M Mezis, | accept, through this process, but
22 | just took you to an email that you'd sent saying -
23 where it was reported that you were going to speak to
24 soneone in Vi cForests?---Yes.

25 Now, putting that together with this, was Barry Vaughan the

26 person you spoke to in VicForests?---1t may have been,
27 or it may have been Canmeron MacDonal d. This was in
28 the mddle of a - obviously at this tinme of year a
29 bushfire that | was fairly heavily involved in and I
30 woul d have been grabbi ng whoever | could have got at a
31 senior level in VicForests.
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A very fraught time, M Mezis, | understand that. So it
coul d have been Caneron MacDonald or it could have been
Barry Vaughan, you don't really have a clear

recol | ecti on whi ch?---No.

1

2

3

4

5 Li kely to be one of those two though?---Likely, yes.

6 And what you say at the bottom of the first page is "

7 di scussed with VF', and that neans either M MacDonal d
8 or M Vaughan, you are not sure, "and they have asked
9

whet her we can get sonebody to hel p and whet her we can

10 get externals to do the survey, they can pay." And
11 that's a reference to - "externals" is a reference to
12 external qualified biologists, zoologists to do the - -
13 -?---Yes, | believe - ny recollection is Lindy
14 Lunsden's nane was the one that we were tal king about.
15 And that's exactly what the top email denobnstrates, isn't it,
16 M Mezis, that M Henry's suggestion was that AR
17 could do the work, including Lindy Lunmsden or Ryan
18 Chi ck. In fact that didn't eventuate, did it,
19 M Mezis, because VicForests said no to that proposal,
20 do you recall that?---1 don't recall whether they said
21 no or ultimately Stephen and - M Henry and M M tchel
22 were able to conplete the surveys.
23 Well, | suggest to you the evidence shows that VicForests
24 said no to that. Are you in a position to contradict
25 that?---My recollection and reading this email is that
26 they were the ones that asked if we could get externals
27 to do the surveys.
28 Yes, and | am suggesting to you that ultimtely VicForests
29 said that they didn't want externals. Are you in a
30 position to contradict that?---1 don't recall whether
31 they did that or not.
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Thank you. But there's no doubt in your mnd, M Mezis, is
there, that when you | ook at that exchange of emails
and you think back yourself to that tinme, that
Vi cForests knew about the hair tubing result and they
knew that was why the |ong footed potoroo was to be
incorporated into the survey work, correct?---That's
correct, yes.

What by this time, M Mezis, had happened to the proposa
for the interim SVA for this record?---Utimtely we'd
stopped - the harvesting was stopped altogether wthin
t hat area. An SNA, an interim SMA still enables
harvesting to occur, it just doesn't allow harvesting
to occur within that core habitat area. But
ultimately VicForests had agreed that they woul d not
harvest the area at all until we had been able to
verify the reports that were nmade to us.

So you cane to a negotiated outcone with VicForests that
avoi ded the necessity, is that right, for anything el se
to be done?---Yes.

Now, the second issue about the presence or non presence of
the potoroo is what can fairly be drawn fromthe DSE
survey results, and I want to take you to that issue.
Your Honour, | will be probably 10 to 15 m nutes on
that issue, and then that m ght be a convenient tinme?

H S HONOUR: Yes.

M5 MORTI MER. Can you go, please, to Exhibit LAM 23. Sorry,
M Mezis, pardon ne. This is an email that starts
with an email from Stephen Henry to Ryan Incoll and
Tony Mtchell about the results of the spotlighting
survey. Again makes the point, M Henry nakes the
poi nt that the weather was not ideal, and he says:
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"Bright nmoonlight is generally not conducive to
successful spotlighting either because aninmals tend to
be | ess active or less readily visible." And |
suggest to you, M Mezis, that's why when we cone to
read the DSE survey in its final form we see renmarks
such as "the estimates are conservative". Do you
agree that that's the kind of first-hand information
that's likely to lead to the conclusion that the
estimates are conservative?---The estimates of the
arboreal mammal s sighted through the spotlighting were

conservative, yes.

And over the page, M Henry reports on what the results were,

including a powerful ow, and several thousand | eeches,
a matter we perhaps can all synpathise with, M M ezis.
M Henry then says this: "The abundance and visibility
of yellow bellies was particularly notable." Can you
see that? "Both in terns of sheer nunbers in a snal
area and our ability to distinguish separate

i ndividuals as they were either seen or heard at the
sane tinme and thus we could be confident they are not
doubl e counting.” The point M Henry is trying to nmake
here, | suggest to you, M Mezis, is one that he
continued to try and make throughout every opportunity
he has to have input into this process, and that is
about how uni que and how rare what he was seeing in

t hese coupes was, do you agree with that?---He was
saying that, yes, there are a high nunber of arborea
manmal s, yel |l ow believed gliders and greater gliders at

the area, Brown Muntain Creek area.

You are down-playing it, M Mezis, | suggest. He is trying

in the best |anguage he can to nake it clear to whoever
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reads this that he hasn't seen anything like it?---He
was saying it was particularly notable, yes.

And not only was he saying that, he then went on to say the
nunber of greater gliders and yellow bellies exceeds
the threshol d, and he says the prescription requires
the creation of approximately 100 hectares of SPZ
around the site, do you see that?---Yes.

H S HONOUR: And that's the prescription in the forest
managenent plan, as | understand it?---Yes, the
conservation guideline.

Yes.

M5 MORTIMER: M Incoll then sends you this information from
M Henry, and this is what M Incoll says to you.
Firstly he describes the report as a thorough report,
and you would agree with that, wouldn't you, M M ezis;
M Henry's report was a thorough report ?---Yes.

And M Incoll says that he, M Incoll, supports M Henry's
conclusion based on this prelimnary report, that the
evi dence gat hered supports the application of the
prescription. So you had the person in DSE senior to
t he person that had done the surveys supporting what
had been seen and observed and how it had been
reported, do you agree with that?---Yes.

And M Incoll tells you that Barry Vaughan from Vi cForests is
al so aware of the survey results, do you see
t hat ?- - - Yes.

And you don't doubt, do you, M Mezis, that M Vaughan was
keeping a pretty close eye on what was happening with
t hese survey results?---1n fact he participated in one
of the survey nights.

And what M Incoll says in this email to you is that "The
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Yes.

plan is to prepare a final report by close of business
on 24 March." Now, as | understand it, the fina
report on your evidence wasn't received until 24 April,
and what's the explanation for the difference in those
dates?---0One was an expected delivery date and one was
an actual .

Do you know why?---1 can only assune at that tinme nost
staff in DSE were involved in fire suppression and post

fire.

Coul d well have had sonmething to do with the fires, yes.

As

Now, can M M ezis be shown Exhibit 60, please. Thi s
was the email that M Vaughan sent to you expressing
hi s consi derabl e unhappi ness about the surveys, their
notivations and the application of the prescription

correct?---That's correct.

And this would not be the first tinme, M Mezis, that you

received from VicForests in relation to the application
of prescriptions, pretty strongly worded statenents
pushi ng back agai nst the application of things that

will interfere with tinber harvesting, it wouldn't be
the first tinme, would it?---No, VicForests likes to
negoti ate over prescriptions.
understand it, M Mezis, the next thing that appears in
the chain in relation to the surveys is the neeting on
7 April, the threatened fauna neeting. Your Honour,
that's Exhibit 52. My M Mezis be shown Exhibit 52.
And you w Il see there under the headi ng "Fauna
surveys", third dot point, "DSE Lee Mezis has
responded to these additional reports by stating

Vi cForests is the harvesting organisation therefore it

is their issue.” That's what you said at this
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meet |

ng, isn't it, M Mezis?---That's what the

mnister is saying so | have no reason to doubt that

that's what | said.

And the explanation that you gave to H's Honour earlier in

your

isn't

evi dence for why you said that is the correct one,

it?---That's correct.

Can you go to the third page of these m nutes, please, where

there's a corment attributed to you: "Surveys are not

requi

red by the FMP, however, if densities are

" di scovered' SPZ nust be created (Lee)." Do you

r ecal

M  Spencer

| making that comment ?---Not specifically.

has gi ven evidence by reference to both his

handwritten notes taken contenporaneously and then

these, that these are accurate, this is an accurate

recor

d of what was said at the neeting. And

proceedi ng on that assunption, M Mezis, that you said

t hat ,

"however, if densities are 'discovered' ",

suggest to you what that is a reference to is if

accidentally or inadvertently something is detected,

then you will have to do sonething about it, but you

don't

have to survey to detect anyt hing. That's what

is nmeant, isn't it?---W have an adaptive approach, so

under

action statenents, under forest managenent plans,

if things are detected then action is taken.

H S HONOUR

And if operationally they were detected, you

woul d have to respond to neet the conditions in the

approval s?---That's correct. So if for exanple

Vi cForests detected a | ong footed potoroo, they would

report that finding to us and we would create the
zoni ng.
Yes.
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M5 MORTI MER:  And one of the problenms, M Mezis, that was
bei ng addressed at this neeting, and subsequent
nmeetings, was that the only people who were discovering
and detecting threatened species were nenbers of
Envi ronnment East G ppsland or other individuals who
were actually out in the forest doing the surveys, and
nobody officially from Vi cForests or DSE was naki ng any
detections, were they?---W'd certainly had a | ot of

reports of a threatened species comng in through

envi ronnment groups. W had undertaken surveys, we
undertake surveys at a strategic level, if you like,
but not coupe-specific surveys, no. And these were

targeted coupe-specific surveys.

Not in Brown Mountain, DSE hadn't done any surveys in Brown
Mount ai n?- - - No.

And i ndeed Brown Muuntain wasn't one of the areas that was
surveyed back in the 1980s and early 1990s, was
it?---That's ny understandi ng, yes.

And in the third dot point under "Pre harvest surveys"

there's a remark "VicForests is unlikely to be credible

enough to undertake survey." Do you recall who said
t hat ?- - - No.
Do you renenber whether it was you?---No. | am sure there

woul d have been di scussion around standards, what sort
of standards woul d the departnment require for accepting
reports through its verification process and whet her or
not VicForests had internally the appropriate skills to
do that.

Anot her interpretation, M Mezis, is that "credible" neans
"credible with any body, particularly in the
conservation novenent, |ooking at what VicForests was
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doi ng", that's another explanation, isn't it?---1t's
another interpretation, yes.

And just after this neeting there was the exchange with
Ms Redwood that | took you to earlier in your evidence
where she was saying "Wat's happening with the
surveys?", and you told her "Yes, well, VicForests is
going to have to respond to them"” And t hat
chronol ogically conmes after this neeting,

correct ?---Yes.

Now, Your Honour, | amnot going to finish dealing with the
surveys before lunch, | am afraid.
H S HONOUR: Yes.

M5 MORTIMER: |s that a convenient tine?

H S HONOUR: Yes, we will adjourn until 2 o'clock.
M5 MORTI MER I f Your Honour pleases.

<(THE W TNESS W THDREW

LUNCHEON ADJ OQURNVENT

. VTS CN: PN 17/ 3/ 10 1012 MEZI'S XXN

Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

UPON RESUM NG AT 2. 00 PM

H S HONOUR: Yes, M \Waller.

MR WALLER: If Your Honour doesn't mnd, the parties by
agreenent wish to interpose a witness, M Gary Squires.

H S HONOUR: Yes.

MR WALLER: Whose evi dence we don't expect to take very | ong.

H S HONOUR: Yes, thank you.

MR WVALLER: So we call Gary Janes Squires.

<GARY JAMES SQUI RES, sworn and exam ned:

MR WALLER: M Squires, could you restate your full
nane?---Gry Janmes Squires.
And your address?---17 Perry Street, O bost.

And your current occupation?---Consultant.

Yes. M Squires, could |I hand you a docunent entitled
"Curriculumvitae", wth a copy to H's Honour. Qur
| earned friends have seen this. M Squires, do you
recogni se that docunent?---1 do.

Dd you prepare it?---1 did.

When did you prepare it?---Yesterday | updated it.

Is it true and correct?---1t is.
Your Honour, | tender that docunent.
H S HONOUR: Yes.

#EXHIBIT O - CV of Gary Squires.

MR WALLER:  Now, M Squires, | would |ike to show you anot her
docunent . This is a docunment entitled "Form 44A
Expert Wtness Code of Conduct"”, being a form attached

to the Suprenme Court of Victoria Rules of Procedure.

| s that a docunent you have seen before?---Yes, | have.
Yes. Have you read that docunent?---1 have read it.
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Yes. Do you agree to be bound by it?---1 agree to be bound.

Yes. M Squires, did you attend the view conducted by the
court on Wednesday 3 March this year?---Yes, | did.

Yes. And have you been shown phot ographs taken at the
Vi ew?---Yes, | have.

Could | ask that the witness be shown Exhibit 7, please.

Now, M Squires, is that a docunent you have seen
bef ore?---Yes, | have.

And do you recogni se that docunment as containi ng phot ographs
taken on the view on 3 March?---Yes, | do.

M Squires, have you been provided with a docunent prepared
in the proceeding entitled "View' containing a
commentary by reference to the photographs in that
book?---Yes, | have.

Do you have that docunent with you?---1 have.

And, Your Honour, | amreferring now to Exhibit 10.

H S HONOUR: Yes.

MR WALLER: | want to draw your attention, M Squires, to
certain paragraphs in that docunent and ask for your
conment . If | could draw your attention to paragraph
5, there's a reference there to "paragraphs(sic) 4 and
5 depicting both a glider feed tree and a surroundi ng
forest.” The next sentence reads: "Paragraph(sic) 6
is a close-up view of the tree." Do you have a
comment to nmake in relation to that sentence?---You

nmean phot ogr aph?

Yes, I'msorry, yes?---1t should read - | believe it should
read "photograph 5 is a close-up view of the tree".

Yes. And does that accord with your - Your Honour, there's
no di spute about that.

H S HONOUR: Yes.
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MR WALLER: Could I draw your attention to paragraph 7 of the

Yes.

Yes.

So 15,

Yes.

docunent in relation to photographs 8 and 9. There's
a reference to your noting in the second sentence, that
"DBHob is a neasurenent used to nodel tinber yield
within an area at the dianmeter is neasured at 1.3
metres fromthe ground.” Do you wish to comment on that
sentence?---The only thing that's inportant to note
there, that the neasurement of DBHob is in conjunction
with stand height to do the nodelling work.

So the neasurenent is used in conjunction with the
hei ght of the tree?---Correct.

Could I draw your attention to paragraph 11 in that
docunent . There's a reference there to photographs 15
and 17 depicting diggings. Do you wi sh to comment on
that?---Yes, | think - | believe it should say
"Phot ographs 15 to 17", there's three photos there.

16 and 17?---Yes, correct.

And again, Your Honour, | don't believe there is any
di spute about that. Could I draw your attention to
par agraph 13 of the docunent, which attribute to you a
comment that that photograph depicts the m ni num saw og
size of a tree and that you noted that "l oggi ng occurs
down to 25 centinmetres DBHob for pul pwood. " Do you
w sh to comment on that statenent?---Yes, in fact that
should read "25 centinetres small end dianeter for

sawl og and then pul pwood above that."

H S HONOUR: Yes.

MR WALLER:  Yes. And could I draw your attention next to

par agraph 19C on page 4 of the docunent, where you are
said to have comented that "the maps are out so you

measure from GPS". Do you wi sh to el aborate on that
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Yes.

Yes?- -

Yes.

And fi

comment ?---Just to say that the maps may be out, and
where that appears to be the case the actual creek can
be nmeasured with GPS as well to ensure that the buffer
strip is the correct wdth.

And could | draw your attention now to paragraph 20.
Attributed to you in the second sentence is a statenent
that "the practice is that sone trees won't be felled
because the harvester cannot fell a tree over the blue
line." Did you wish to anplify that statenent?---Yes,
to clarify that, sone trees above or outside the blue
line won't be felled.

-Not hing inside the blue Iine can be felled.

And at paragraph 31 on page 6, commenting in respect
of coupe 20, the last sentence of that paragraph
attributes to you a comment that "On the road you w ||
get vegetation but no eucal ypts." Dd you wish to
conment on that statenent?---Yes. You often get other
vegetati on before the eucal ypts, but you certainly do
get eucal ypts on roads.
nal |y, paragraph 32D, in respect of coupe 7, which was
harvested in 1987, 1988, you are there said to have

commented in subparagraph D that "that coupe contai ned

shining gum and nessmate and not hi ng el se. Habi t at
trees have been retained and where identified." Do
you wi sh to coment on that statenent?---Yes. The

shining gum and nessmate as the predom nant speci es,
but the words "nothing else" shouldn't be there, I

don't believe.

Now, with those anplifications and other comments, are the

comments that are attributed to you in this docunent

true and correct ?---Yes.
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And the opinions that you have expressed and recorded in this
docunent, are those opinions honestly held by
you?- - - Yes.

Your Honour, | have no further questions.

H S HONOUR: Yes.

<CROSS- EXAM NED BY M5 MORTI MER:

M Squires, just hold on to those photographs for a nonent,
if you woul d, please. Now, can you | ook at photograph
43, please, in this?---Yes, | have photo 43.

Now, you renenber we saw that track. I s that what woul d
usual |y be described as a snig track?---As | said at
the field trip, I was not aware and do not know what
that track is.

Thank you. Well, could it be anything el se but a snig
track?---1 would only be guessing.

Well, you are a very experienced forester, M Squires, and
am sure you have got a good idea of why a track like
that m ght be made, and | am asking you to tell H's
Honour if you think it's a snig track or what else it
could be if you don't think it's a snig track?---Well,
that track went through a buffer, or a filter, | forget

now, one or the other, and it could be a nunber of

t hi ngs. It could be a break-out track or a road that
was to be constructed. It could have been an access
track to another coupe. But | don't see any reason

why a snig track would be built through a buffer
out si de the coupe. There woul d be no point in
building a snig track outside the coupe.

Unless it was a snig track for a coupe that was about to be
logged in the future?---1f it was a snig track for
anot her coupe, they would go in a different direction.
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So it could be - your opinionisit's nore likely to be a

Al l

road into another coupe, that's one option?---In the
| ocation that it was, it is unlikely it would be a road
into anot her coupe, but it may have been an access

track to get machinery fromone coupe to another.

right. And your evidence is that as far as you can tel

fromwhat you saw it goes into a buffer area, is that

right?---Correct.

Now, can M Squires please be shown - just hold on to the

phot ographs for a nonment, M Squires, and the agreed
maps, the bundl e of agreed maps which is Exhibit 12.
Now, can you go please to page 11 of those naps. Now,
that shows the logging history of the coupes that we
are dealing with, M Squires, and as produced by

Vi cFor est s. So just have a |look at that and have a

| ook at the map on page 13, please, which you will see
shows a proposed 100 netre |inear buffer running down
on either side of Brown Muntain Creek, see

t hat ?- - - Yes.

And if you go back to map 11, it's right, isn't it, that when

you |l ook at that |ogging history, the areas that have
been | ogged whi ch happened to coincide or go towards
Browmn Mountain Creek will have been | ogged, on your
understanding, with a 20 netre buffer, is that right,
not a 100 netre buffer, the ones that have already been

| ogged?---1 think that's likely, yes.

That's the normal prescription, isn't it?---1t is a nornal

prescription, and unless they were made w der for
operational reasons, but the requirenment woul d have

been 20 metres each side.

And so that neans that when you | ook at the pink bit on map
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1 13, sone of what's marked in pink north of coupe 15 and
2 17, and sone of what's marked in pink south of coupe 15
3 and 19 - | beg your pardon - will be in areas that have
4 al ready been |logged, that is likely to be about 80

5 metres that's already been |ogged, according to the

6 | oggi ng history?---You were tal king about 19, not 17?

7 Yes, I"'msorry, M Squires, that was ny fault?---Yes.

8 That would be right, wouldn't it?---1 don't know how w de the
9 buffer actually was, but if it was strictly to

10 prescription at 20 netres each side, you would be

11 correct. But quite often buffers are nade w der than
12 the basic prescription, so it may be nore than 20

13 nmetres each side north and south as you have descri bed.
14 But what you are saying is it's likely to be the case if the
15 prescriptions were followed in the usua

16 way?---Prescriptions are - the buffer is often w der

17 than the 20 netres.

18 Wll - - -?---So | can't say that that is only 30 netres each
19 side, or 40 netres each side. It has to be 20, but |
20 can't say howwde it is wi thout going and doing an

21 i nspection.

22 And if you look at the logging history, if you | ook at the

23 shadi ng of those and | ook at the |egend, | think that
24 means that they were | ogged between 1980 and ' 89. So
25 about 20 years ago, correct?---It's very difficult to
26 tell with the colours, but it's one of those periods,
27 yes.

28 Yes, either that or the nore recent period, "90 to '99; one
29 of those two, agree with that?---Yes.

30 And that means that the regrowth - this is where you need to

31 go back to the photographs, M Squires. I f you | ook
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at phot ograph 46, which was the photograph of the
regenerated coupe we saw 30 years regeneration,
remenber seeing that?---Yes.

So the regeneration along those buffer zones is going to be
| ess than the regenerati on we see in photograph 46,
isn't that right? Because it's younger
regrowm h?---Sorry, could you repeat that question,
pl ease?

Yes, sorry, M Squires. Phot ograph 46 is a photograph of a
regenerated coupe | ogged nore than 30 years ago?---23
years ago, wasn't it?

Sorry, 23 years ago, '87, '88?---Yes.

And the regrowth that we see, that you would expect to see on
map 11 in those areas between 20 netres and 100 netres
along that buffer is not going to be any bigger than
that and m ght be a bit smaller in terns of regrowth,
do you agree with that?---1n terns of the | ogging age,
yes. If it's been logged it's going to be |ess.

No further questions, if Your Honour pleases.

MR WALLER:  Your Honour, no re-exam nation

H S HONOUR: Thank you, M Squires. You are excused.

<( THE W TNESS W THDREW
(Wtness excused.)

MR WALLER: W are back to M Mezis.

H S HONOUR: Yes, would you recall M Mezis, please. |
the changes to the notes to view are in effect agreed,
it would be sensible just to reengross that exhibit?

M5 MORTI MER  Yes, Your Honour, we accept that.

H S HONOUR: And it seened that nost of them- - -

M5 MORTI MER: But they are all agreed, Your Honour, we have
got no difficulty with that.
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H S HONOUR: Yes. Because ot herw se you have got to go to
two places to - - -

M5 MORTIMER: We will perhaps reproduce the version with the
track changes on it, Your Honour?

H S HONOUR: Yes, that would be sinple. You don't have to
do that if you agree, | will just substitute it. But
you can add the track changes if you |ike.

M5 MORTIMER.  Yes, we will agree a substitution, Your Honour,
and provide it.

H S HONOUR: Yes, thank you.

M5 MORTI MER I f Your Honour pleases.

<LEE ALEXANDER M EZI S, recall ed:

M5 MORTIMER M Mezis, can you go to paragraph 73 of your
W t ness statenent, please. That's where you give
evi dence about receiving the final copy of the arboreal
survey, the arboreal mammal survey, and that's LAV 24.
Now, M Mezis, on ny copy of your statenent there
wasn't a full version of that survey, so perhaps | wll
ask that you be shown the version that's in the agreed
book of docunents, page 1052 in vol une 3. Can | just
take you through to a couple of points on that. You
wll see at page 1057 there's a - this is page 4 -
there's a report of the hair tube sanple and Ms Triggs
is identified as an expert in the field, and there's no
suggestion in the survey that that sanple was not
accepted, is there, M Mezis?---No - - -

As accurate?---1t's a statenent of Environnent East G ppsland
reporting, and a |long footed potoroo hair sanple
identified by an expert in the field.

And a reference to where it was found?---Yes.

Correct ?---Yes.
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And then if you go to page 1059, you will see there the
remark that - at the bottom of that page, the
second-| ast sentence - that the counts of individuals
were conservative, and that reflects a lot of the
material fromM Henry | took you to this norning,
doesn't it?---Yes.

Then over the page, 1060, M Mezis, it says there that
there's a summary of the animals detected, and the
kilonetres is in table 1, and the attached maps
indicate the | ocations of detections. Now, there is
no map attached to this version in the agreed book,

M Mezis, and there's no map attached to your version.
Dd you receive a map when you received this
survey?---No, there was no map acconpanying the report.

Are you 100 per cent confident of that?---There was no nmap
acconpanying the report, yes, | am

Have you ever seen a map that depicts what happened on these
surveys?---1 believe at one stage | was provided a nmap
after the fact, after the release of the mnister's
nmedi a rel ease.

So sone tine after August?---Yes.

Can M M ezis be shown Exhibit 62, please. That is the map
which M Henry produced to M Vaughan describing it as
a "map of the Brown Mountain coupe show ng the
| ocations of greater gliders and yellow bellied gliders
detected during our spotlighting survey work." And if
you | ook at the | egend down the bottom you wll see,
M Mezis, that it covers all the surveys, it's got all
t he dates down the bottonf---Yes.

Now, you didn't ask to see this map when you got the survey,
is that right?---That's correct.

. VTS CN: PN 17/ 3/ 10 1022 M EZI S XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

Any reason why you didn't ask?---The assunption nmade was t hat
when the report went fromM Henry to M Incoll, the
deci sion was nade at that level to not provide the
maps.

But you have got no reason to doubt that this is the map that
is being spoken about on page 1060, have you?---1t says
Brown Mountain spotlight survey, so no.

And there's also a reference on the bottom of that page 1060
to a map about where the renote caneras were placed for
the |l ong footed potoroos, but that doesn't appear to
have made its way into any version of the report
either, is that your understandi ng?---Yes.

You have never seen that nmap?---No.

H S HONOUR: Do | take it fromthe | egend that one would
expect this map to actually have different colours on
it?

M5 MORTI MER:  Your Honour, is that a question to nme or - - -

H S HONOUR: Perhaps | should ask the w tness. If we | ook
down at the legend, we see that there's a triangle for
greater glider observed on 28/1/09, and then there's a
simlar synbol for the greater glider observed on 5
February, and indeed firstly by one set of observers
and secondly by other observers. Have you seen a
coloured version of this?---1 don't recall whether the
version | was provided was col our or black and white.

Yes?--- Common convention though would be that a map such as
this, or any map that the departnment produces woul d

have various colours to denote various aspects of the

map.

Yes. Because otherw se you can't really apply the | egend
satisfactorily, can you, looking at it?---1 agree.
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Yes. Yes, Ms Mortiner.

M5 MORTIMER. But, M Mezis, if you ook at the |legend, it
appears to ne at |least, and you can tell ne whether
agree with this, that the first triangle is a solid
black triangle, and then you have got a solid dot, and
t hen you have got an outlined triangle, and perhaps an
outlined dot.

H S HONOUR: Yes, and then?

M5 MORTI MER:  And then we descend into nuch | ess
particularity, M Mezis, don't we?---1 agree. So you
can di stingui sh between the various species and sone
dates but not all dates.

H S HONOUR: Yes, that's right.

M5 MORTIMER. Wasn't this a pretty inportant document for you
to examne and for anyone at DSE to examne in order to
assess the survey and what shoul d be done about the
gliders?---The findings of the survey were well
established within the report. As | said earlier, the
assunption was nmade through the internal quality
assurance process within biodiversity services within
G ppsl and, but the maps weren't provided to us. The
findings are there, they are clear.

Well, the findings may be clear, M Mezis, but the docunent
that you say - in which you say the findings are so
clear expected the reader to |look at the map, didn't
it?---Yes, | can only assune it was - that reference
was not renoved when the decision was nmade to renove
t he map.

Well, you are not in a position to positively give evidence
to H s Honour that there was a decision nade to renove
t he map. You can't give that evidence, M Mezis, can
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you, you don't know?---1 amonly give evidence to what
| was provided, and that was an email from Ryan Incol
that had the survey report and no map.

You haven't produced that email, M Mezis. Where is that
emai | ?---The?

The email from Ryan Incoll providing the survey. Were is
that ?---1 believe it was certainly provided.

Were is it? Is it LAV 24? 1t's not on ny LAV 24,

M Mezis?---No, sorry, all | have attached is a copy
of the survey report rather than - - -

Do you have that email ?---Possibly in the system

You have it electronically still?---Likely in archive, yes.

So it would be open to you to open it and see exactly what it
shows and whether it has in the version that you have
el ectronically a map attached to it?---Yes.

If you are not required to cone back tonorrow, M Mezis, are
you able to do that and provi de whatever is avail able
el ectronically to Ms Howe?---Yes.

So you received on 24 April an email from Ryan Incoll, and
that's how you got this survey, is that right?---27
April .

27 April. That's how you got this survey?---Yes.

Now, | think I was taking you - 1'd got to page 7 in the
report, and then | wanted to direct your attention to
page 9, if | mght, M Mezis. This is the bit about
t he pot or oos. The non detection finding you will see
up the top "No long footed potoroos were detected", and
M Mezis that's the bit in the report that then makes
its way into all the official docunments, isn't
it?---Yes.

And all of the part underneath the table doesn't nake its way
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into any of the official reports about this survey,
i ncluding your own, does it?---1t is in this report and
this report has been attached to various - - -

Let ne ask that question again. In relation to the official
reports, summaries, provision of information about this
survey to other people, including your mnister, those
qualifications are not referred to or highlighted in
any of the information provided, are they?---They are
not specifically drawn out, no. The reference is nmade
directly to the survey report.

Nei t her you nor anyone el se drew anybody's attention to those
qualifications, correct?---That's correct.

And what those qualifications show, apart from anything el se,
is that it is plausible that the species may be present
on the site, and where do we see that in any of the
i nformation provided to decision-makers or to the
m ni ster about this? Do we see that anywhere?---|
woul d have to rem nd nyself of the content of the
briefing note to the mnister.

vell, all right, we will go to that in a nonent. That's the
only likely place, is it?---1 believe so.

Ddn't nmake its way in your nedia rel ease that you authored
about this, did it?---No, the nedia rel ease was about
the findings of the survey and the decision.

That is a finding of the survey, M M ezis?---The finding of
the survey that was reported there was no potoroos
det ect ed.

Are you seriously suggesting that it's not a finding of this
survey that it is plausible that the species may be
present at the site, is that your evidence to H's
Honour ?---There is a statenent here, a qualification on
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those findings, | accept that, yes.

And what about the bit on page 10 where it says that

What

VWher e

spotlight surveys were conservative estimates of the
nunbers actually present. Wiere did that nmake its way
into your nmedia release or your briefing note to the
mnister?---The critical issue there was, was the
threshold nmet, not by how nmuch the threshold was

exceeded. So we reported that the threshold was net.

it's saying is that the threshold in the sense of the

presence of the animals - | wthdraw that. What this
is saying is that there may well have been nore aninmals
present than detected, that's what it's saying, isn't
it?---Yes.

do we find a statenent to the effect that there may
wel | have been nore yellow bellied or greater gliders
present than were detected in the information

provi ded?---Again, the critical issue was had the

t hreshol d been achieved, and it was reported that it

had.

And what about the qualification on page 1064 that there was

a short time available for the |ong footed potoroo
surveys and the presence of nearby records and suitable
habitat, and that a nore intensive survey and | onger
survey mght record the species at the site. That was
ignored too, M Mezis?---Again, the findings - the non

detection was reported.

So when we cone to |look - taking into account that survey

result, when we cone to |ook at your paragraph 76, your
paragraph 76 that says "DSE ultimately determ ned not
to create a special protection zone", you had,

suggest to you, M Henry's information, that is his
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direct original information that | took you to this
norni ng, you had that? You had M Bilney's
information, didn't you, fromthe EEG survey?---The
original survey that we sought to verify, yes.

And you had these survey results, and those were the three
princi pal pieces of information that you had about the
gliders, correct?---That's correct.

But there was no other scientific information that came in
bet ween you receiving this report on 27 April and the
deci sion that was nmade perhaps sone tinme in md-June
2009 about the gliders, correct?---That's correct.

Now, how was it, M Mezis, that the decision not to create
an SPZ was nmade? Did you neke it?---1 nade the
reconmendati on, yes.

So you made - when you say "DSE ultimately determ ned” in
par agraph 76, that nmeans you made a recommendation to
whom M Appleford?---That's correct.

And does M Appleford hold a delegation fromthe secretary to
make those decisions, does he?---1 don't believe there
is a delegation that exists around the inplenentation
of a forest managenent plan.

Anybody can nake those decisions?---Provided it's within your
portfolio of responsibilities, and the accountabilities
for VicForests managenent rests with the Executive
Director of Forests and Parks.

So theoretically, as far as you know, you could have nade the
deci sion?---1 don't have that accountability. The
accountability rests with the Executive D rector of
Forests and ParKks.

And you nmade a reconmendati on which you haven't put in
evidence, is that right?---The briefing, no.
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That's as | understand it to the mnister?---1t's approved by
t he executive director.

This is the briefing note at LAV 30, M Mezis, is that
right?---Yes, that's correct.

Wll that's a briefing note to the mnister. | am aski ng
about your briefing note to M Appleford?---There was a
single briefing note, true.

There was a single briefing note. Wll, this isn't signed
by M Appleford, LAV 30?---No, this is an unsigned
version of the briefing note. There is a signed
version that on page 2 is approved by the Executive
Director, Forests and Parks.

I s there any reason why you didn't put the signed version in,
M Mezis?---My understanding is it was provided to the
Prothonotary's Ofice |ate because it hadn't been
returned fromthe mnister's office until, ny
recol l ection, around March or February.

And neverthel ess your evidence is that on page 2 of LAN 30,
there is a version of this docunent which bears
M  Appleford's signature approving the recomendati ons,
is that right?---That's correct.

But this is a docunent that you prepared, is that
ri ght?---Yes.

If you | ook at the second page, the one headed
"Recommendat i ons and background”, it says in paragraph
7 the surveys found no threatened species, two things,
M Mezis: that's not true so far as the powerful ow
is concerned, is it?---The surveys were conducted for
| ong footed potoroo, O bost spiny crayfish.

The surveys found no threatened species. That's not true so
far as the powerful ow is concerned, is it,
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M Mezis?---1 would have to again rem nd nyself of
what the findings of the survey were. Again it was a
targeted survey at two particul ar species.

Well, it records on page 7 "Powerful ow : 1 distant." And
did you know that the powerful ow's prey principally
are the yellow bellied and greater gliders?---M
understanding fromthe reading of the action statenent,
yes.

And that's one of the reasons that glider densities are
inmportant, isn't it, because they are very inportant
prey for forest ows, agree with that?---1 don't
believe there's any reference in the conservation
guideline within the forest managenent plan to
protecting a high density population for the purposes
of providing prey for the powerful ow.

What ' s your understandi ng of the purpose then,

M Mezis?---1t is for the conservation of a high
density of popul ation of gliders.

In and of itself?---Yes.

And the expert evidence in this case is quite to the contrary
of that, and you are not in a position to contradict
that, are you?---All | can do is explain to you what's
in the forest managenent pl an.

And so it just wasn't relevant to say that a powerful owl was
heard, that was your view, was it?---Yes.

Al right. Al t hough you underline the word "no"?---Yes.

And it's also not a fair representation of the survey report
about the long footed potoroo, | suggest to
you?---Again the survey report was attached to the
briefing note.

So if the acute reader didn't read it all and detect the
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qualifications that were there, you weren't going to
put that promnently on the front page of your report,
were you?---Again, | would have to - no, | agree, there
is no particular reference to that within the briefing
not e.

And if you | ook at paragraph 8 under the heading
"Background", | suggest to you that the factual issue
of where nost of the gliders were | ocated has gone
through a bit of a netanorphosis fromM Henry's
original "a bit nore concentrated in 200 netres" to
"nmore concentrated", and now by the tine you wite it
they are "nostly |ocated"?---That was the advice we
got, that was on the |ower slopes and gullies.

Well, you are, | suggest, exaggerating that to justify only
inposing a buffer?---No, it was a reflection that Brown
Mountain Creek is in the |ower slope and gully.

And if you go to paragraph 15 on the next page, "the greater
glider and yellow bellied glider are conmmon t hroughout
East G ppsland."” Were did you get that fronf---That
was the advice we were given.

That conpletely ignores all the evidence that you had about
the rarity and uni queness of these densities, and it
seeks to portray the situation in quite a different
l[ight, M Mezis, | suggest?---No, this is |ooking at
t he species, not the density.

Paragraph 22 refers to an FO request from Environnent East
G ppsl and, anongst others, because it was the case when
you prepared this, M Mezis, that the survey had not
been publicly rel eased, correct?---That's correct.

And it wasn't publicly released until 21 August, the sane day
the m nister made his announcenent, correct?---That's
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correct.
CGo to paragraph 29, if you wll, please. Perhaps | will ask
you to go to paragraph 24 first, please. You say t hat

"the creation of an SPZ required consideration of a
nunber of matters; (b) the extent of suitable habitat
to support high densities of greater gliders and yell ow
bellied gliders in national parks and conservation
reserves", and there was no evidence before you about
that issue when you prepared this briefing note, was
there?---Suitable habitat, there was. V¢ had forest
type mappi ng of Brown Mountain versus forest type
mappi ng of surroundi ng forests. W have quite
detailed information on the types of forest through a
state-wi de forest resource inventory process that was
conduct ed over about 10 years, which had intensive plot
| ocations and quite detailed information about the
types of forest in East G ppsland.

And your desktop nodelling had not picked up the densities of
gliders in this area, had it?---Again it was about
forest type mappi ng.

Your desktop nodel ling had not picked up the densities of
gliders in this area?---1t was about forest type
mappi ng.

And at paragraph 29, when you say that "the densities are
infrequent”, that is a conplete mnimsation of the
evi dence you had before you, and it was deliberate,

M Mezis, wasn't it?---No, it was a reflection that
they are not common, they are infrequent.

"Rare", "unique", that's the | anguage of the material you had
before you, and you didn't use it, did you?---No,
used common | anguage that | use.
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You used | anguage to mnimse the position that woul d favour
triggering the SPZ, | suggest. You don't agree with
that?---No, | don't agree with that.

And when you say in paragraph 31 "there are two unharvested
coupes", there are actually four?---There are four - -

26 and 277?---There are four - - -

Fromthe tinber rel ease plan?---There are four coupes in the
ar ea.

Yes?---One had been harvested, or - - -

No - - -?---O partially harvested.

There are four coupes in issue in this proceeding, and there
are four coupes approved on the tinber rel ease plan
| ocated at Brown Mount ain. D d you not know that when
you prepared this?---Yes, | can't recall how this tined
with the sequence of events, but that was obviously the
under standi ng at the tine.

And just going back to paragraph 28 and what you have said
about your |ack of know edge about the ows, M Mezis,
you say there, you put forward that "the creation of
SPZ will not affect the viability or conservation
status of either species both of which are common", but
you don't consider at all in this briefing note whether
the creation of an SPZ m ght affect or enhance the
viability and conservation of the ows which are
dependent on this prey, do you? That is not a matter
you consider?--- Again this was an explicit
consi deration of matters within the forest nmnanagenent
pl an.

Well, the very sane page of the forest managenent plan that
deals - that inposes this conservation guideline, talks
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about the habitat being "hollow trees that provide nest
sites and support substantial popul ations of prey,
especially possuns and gliders as prey for birds."

The very sane page, M Mezis. D d you not nake that
connection?---Again, this was a consideration of the

ar boreal manmmal conservation guideline.

And the decision that the departnent had nade, as |
understand it on your evidence, M Appleford had nade,
is reflected in paragraph 52 of this briefing note, is
that right?---That's correct.

And sonehow, M M ezis, you have gone fromon 7 April 2009 at
a neeting with VicForests saying "If the densities are
triggered an SPZ nust be created” to deciding not to
create one, that's where you have gone, isn't
it?---Following full and conplete consideration of
matters within the forest nmanagenent pl an.

Well, 1 suggest followi ng full and conpl ete consideration of
Vi cForests' opposition to such an SPZ, and that was the
reason?---1 don't accept your reasoning.

And when you made, or when you recommended this decision to
M Appl eford, your understanding was that there was a

choi ce avail abl e about whether to inpose an SPZ or not,

is that right?---1 think there's choice in everything
t hat we do.

Wll, that may or may not be right, M Mezis, as a matter of
| aw. Al 1 am asking you is that when you nade the

deci si on you thought there was a choice?---Yes, we put
two options.

You didn't seemto think there was a choice on 7 April when
you told VicForests that an SPZ nust be
i nposed?---Again this was given followng full and
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Let's

conpr ehensi ve anal ysis of the requirenents of the
forest managenent plan as opposed to a conment in a
nmeeting on 7 April.

go to the situation now in March 2010, M M ezis. You
have got all the information that | have al ready taken
you through in a lot of detail, and there is now
evidence in this proceeding fromDr Andrew Smth, who
is an expert on gliders, and this Your Honour is at
transcript 404, to the effect that he has only | think
once before in his 30 years encountered densities of
this kind. And you have that, and then you have

Dr Meredith's report in this proceeding on holl ow
bearing trees and their inportance, especially to
gliders and ow s. But as you sit in the w tness box
today, the position of DSE still is that there is to be
no SPZ on Brown Muuntain for gliders, is that

ri ght?---The position of DSE is that the habitat for a
hi gh density popul ation of arboreal manmals is well
represented within the existing conservation reserve

systemin East G ppsl and.

Not wi t hst andi ng that that guideline has never been triggered

Now,

and you, as you sit here today in the w tness box,
can't tell H's Honour of a specific place in East

G ppsl and where those densities occur?---1 believe
there's about - there's reference wthin the back of

the forest managenent plan to where the densities are.

in 2010?---Not that | am aware of, | would have to

reference the forest managenent plan.

And it's right, though, M Mezis, that from your

perspective, fromDSE s perspective, there's nothing to

stop VicForests recognising what it's heard in this
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proceeding and what it's heard through all the

evi dence, and agreeing not to |og these coupes because
of these gliders densities, there's nothing to stop

Vi cForests doing that, is there?---Again, the decision
of whether or not to harvest the areas, in the absence
of a formal protection inposed by the departnent as
part of its regulatory franmework, rests with

Vi cForests'.

And DSE woul d be pl eased to see VicForests recognising high

conservation values in that way, wouldn't it?---DSE
woul d be pleased to see VicForests do what it's neant
to do in accordance with the regul atory franmework which

t he departnment sets for it.

Can | take you to sone questions about the inposition of the
100 netre buffer in these coupes, and that starts, as
far as | can see the chronol ogy, at about paragraph 77,
SO just where we were in your W tness statenent. You
told M MacDonald on 16 June that DSE was intending to
all ow tinmber harvesti ng. Now, that was before
M  Appl eford had made a deci sion and before the
briefing note had gone to the mnister, is that
right?---There'd been di scussi ons between Dr Appl eford
and nysel f. W wanted to put precautionary
prescriptions in place such as the buffer and the
retention of additional habitat trees. To do that we
had to discuss with VicForests to see whether they
woul d agree with those precautionary measures being put
in place.

Well, when did Dr Appleford make this decision?---Formally
t he decision was nade in the signing of the - - -

Yes, and when was that? W have got an unsigned version,
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M Mezis?---Yes, | would have to reference - sorry,
the date is in ny statenent. 14th May it was provided
to Dr Appleford, so | would assune close if not that
dat e.

Now, let me just get this right, that is Exhibit LAM 25. I's
that - do you say that's M Appl eford' s approval ?---1
amsorry, | will just find - - -

It doesn't appear to be - I"'msorry, M M ezis. So LAV 25.
That's a different, related but different nmeno, isn't
it?---This is what we call a correspondence neno.

Yes. So that's not the neno you are tal ki ng about when you
say you did a neno to M Appl eford about nmaking this
decision?---No, the neno | amreferring to is the one
to the mnister.

H S HONOUR: Just repeat that, | didn't quite catch
it?---The formal approval process, if you |like, was
through the - the briefing to the mnister. M ne says
LAV 2 but | believe it's LAV 30.

Yes.

M5 MORTI MER. So you prepare one docunent, the first page
supposedly to be signed by the mnister, the second
page to be signed by M Appleford, and at sone kind of
one-stage process, M Mezis, isit, that M Appleford

signs it and it just keeps going to the mnister?---1In
a formal sense. M Appleford can not sign it and send
it back and say "I do not agree with the

recommendati ons”.

| accept that, but he signs it and it just keeps going to the
mnister, is that what happens?---1t's required to go
t hrough Dr Appleford for approval prior to it going to
a mnister.
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Do you know why the signed version wasn't produced under the
subpoena served on DSE? Were you involved in that
process at all?---The ultimate coordination of the
docunent ati on was done by our |egal branch, but as I
said before, the signed version we did not have in our
possession at the tine that the subpoena was served.

| understand, thank you. So it's likely then, is it,

M Mezis, that M Appleford had made his deci sion
before 16 June before you spoke to Caneron MacDonal d,
is that right?---No, Dr Appleford and | would have had
regul ar di scussi ons about this anbngst other issues, ny
di rect supervisor.

And the nodified prescriptions, that's the reference in the
briefing note at LAV 30, is it, to - where do we find
the nodified prescriptions in LAV 30? Paragraph 53,
woul d that be right?---That's correct.

Yes. So that those are the prescriptions you had in mnd
when you were talking to M MacDonal d on 16
June?---That's correct.

H S HONOUR: Are they endorsed by the director of
bi odi versity policy and prograns?---There were
certainly discussions between Dr Smth and nyself
around these, equally with M Henry and ot hers around
the application of the prescriptions.

No, that's not what | asked you. W don't seemto have an
endor senent by the director, biodiversity policy and
prograns?---No, there was no formal endorsenent.

And wasn't that required by the procedures?---No, these were
again prescriptions that were determned to be applied
outside of the existing regulatory framework.

M5 MORTI MER: Qutside the existing regulatory franmework?
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What does that nmean, M Mezis?---Wll, there's no
formal requirenent based on the findings of the surveys
to apply a 100 netre buffer and the protection of

hol | ow bearing habitat trees identified by biodiversity
of ficers. That doesn't exist.

What do you nean no formal requirenent?---Well, the existing
forest managenent plan doesn't require that, the action
statenment doesn't require that, the code of forest
practices doesn't require that.

This is going back to how you interpret what you are required
to do under the forest managenent plan, doesn't it,

M Mezis?---1t goes back to, yes, the reading of the
forest managenent plan.

H S HONOUR: Are you saying this isn't a situation where
t he forest managenent plan required the creation of a
ti nber harvesting exclusion area?---Based on the
arboreal - the arboreal mammal considerations, no, the
deci sion was nade that a special protection zone was
not required, and these were made as | guess if you
like a precautionary - a precautionary prescription
that was agreed wth VicForests to apply in this area.

Yes. So you don't regard this as applying the managenent
pl an, you say a decision was made that it just didn't
apply, is that what you are saying to ne?---That a
speci al protection zone was not required to be created,
and that these prescriptions were put on instead.

| see, yes, all right.

M5 MORTI MER  And the two prescriptions in paragraph 53 of
the briefing note, 100 netre buffer and protection of
hol | ow bearing habitat trees, at the tinme you prepared
that briefing note you had al ready di scussed those two
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matters with VicForests, is that right?---Yes.

So that was a proposal that you were confident was sonethi ng

Yes.

But

Al l

that VicForests was likely to agree to?---1 had had
di scussions with them we'd actually exchanged emails
on it which | believe are tendered, and that was -

t hey accepted the additional prescriptions, if you
like, that we wanted to apply it in the area.

And if you have a | ook at LAV 26, M Mezis, and tel
me if that's one of the emails you are referring

to?---That's one of them yes.

it's your evidence, isn't it, that there were discussions

with VicForests before this email on 16 June at 1.52 pm
about 100 netre buffer zones and habitat protection
trees?---Di scussi ons between Caneron MacDonal d and
nysel f, and by ny reading of this email, Canmeron had
raised that with Barry who ultimately - wth M Vaughan

who ultimately cane back to ne.

i ght. So if we read your paragraph 77, we can't, as |

under stand your evidence, we can't read that too
literally, on 16 June you advi sed Caneron MacDonal d
about sonmething in the sense that he wasn't hearing
about those nodified prescriptions for the first tine,
was he, you'd already been di scussing themwth

hi n??---Yes, we'd discussed the concept of nodified
prescriptions in the area. W hadn't nailed them
down, in fact we hadn't nailed down what the exact
prescriptions would |look like until | think Septenber.
So conceptually these were the prescriptions, we had
had di scussions, and ultimately the final prescriptions
were determned, ny recollectionis, following field

assessnment of the site by M Henry.
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W will cone to all of that, M M ezis. But what happens at
LAV 26 is after you have had all these discussions over
sone time with M MacDonal d and then you told himon 16

June that they were going to get the go ahead for these

1
2
3
4
5 coupes with nodified prescriptions, alittle bit nore
6 flesh starts to be put on that by M Vaughan sending

7 you an email saying, well, kind of formally agreeing to
8 the 100 netre buffer, is that how you understand that

9 emai | ?--- Yes.

10 And you wite back, LAV 27, saying "Wll, that wasn't all

11 We are also interested in V-notched trees.” And

12 V-notched trees, M Mezis, this is LAV 27, they are

13 the feed trees for the gliders, is that right?---Yes, a
14 V shape in the bark.

15 And you are interested in DSE working with VicForests. And

16 M Vaughan's response to that at LAV 28 appears to be
17 to ignore your suggestion about the V-notched trees and
18 saying "Well, | am happy with your second one, but we
19 don't actually want DSE out there.” That was the

20 position that was pushed back to you by VicForests,

21 wasn't it?---That's correct.

22 And the V-notched trees never went any further, did it,

23 M Mezis?---No, | think - | believe ultimately it was
24 a dianeter on trees that was determ nati ve whi ch woul d
25 be the additional habitat trees, so - - -

26 And that didn't happen until we are right down into Septenber

27 after the injunction was granted, did it?---1 nean, |
28 amtrying to think the sequence here. | was actually
29 at Brown Muntain when Stephen Henry was out on site
30 doing it. It would have been just a matter of timng
31 in terns of getting Stephen out there to have a | ook
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and ultimately craft the final version of the
prescriptions.

And as far as | can tell fromthe material, M Mezis, that's
the end of the discussion about habitat prescriptions
and the 100 netre buffer until 21 August. Your
evi dence certainly discloses nothing el se?---That's
correct, there was work going on to finalise what they
| ooked i ke.

Well, you don't say that in your evidence, and you have not
produced anyt hing that suggests that was happening,

M Mezis?---1 accept that, and | wasn't directly
i nvolved in that work.

And as far as the evidence before H s Honour discloses,

i ncludi ng your evidence, M Mezis, as of 21 August
there was no map available with the buffer on
it?---Sorry, with?

Wth the 100 nmetre buffer, as at 21 August on your evidence
and on the evidence of everyone else in this case,
there was no map with the 100 netre buffer on it?---No,
there was agreenent that 100 netre buffer would be in
pl ace, but no map, that's correct.

And wi thout a map, and w thout tying down that buffer,
harvesting couldn't start, could it,

M M ezis?---Harvesting woul d have been required to
mai ntain the 100 netre buffer in the coupes.

Wthout a map such as that, harvesting could not start, could
it, M Mezis, because there was nothing to work
to?---There was a requirenent that a 100 netre buffer
be mai ntai ned on the creek.

And you know that the usual practice is, including in these
coupes, that maps are produced with variations of what
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buffers are going to ook Iike and where they are going
to go, and that process has to be exhausted and reach a
finality before harvesting can start, do you agree with
that?---1 think this was a fairly explicit

prescription, 100 netre buffer on the creek.

It doesn't |ook very explicit, M Mezis, if you | ook at what
happened between August and COctober 2009, we are up to
about a dozen versions of this map, what this buffer is
going to look Iike?---No, the map that you are
referring to relates to the retained habitat, or the
options for retained habitat should the |ong footed
potoroo - alleged |ong footed potoroo sighting be
verified at Brown Muntain. They are two separate
I Ssues.

Well, what do you say, M Mezis, as at 21 August 2008, did
the 100 netre buffer ook like? There is no map?---No,
the sinple 100 netre buffer on Brown Muntain Creek.

From where to where, north to south?---Along the creek

What's the northern point at which it starts and what's the
sout hern point at which it starts?---1t was sinply
defi ned as Brown Muntain Creek.

Way are you finding it so difficult to admt that there was
no certainty around the definition of this buffer on 21
August 2009?---1 believe there was certainty. There
was a prescription that said 100 nmetre buffer al ong
Brown Mountai n Creek.

And you have produced no map to denonstrate what that buffer
| ooked |ike, have you?---No, ultimately a map was

created in | believe Septenber - - -

| am not tal king about Septenber, M Mezis, | am talking
about 21 August. You have produced no nmap that
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exi sted on that day about where the buffer started and
where it finished and what contours it followed, have
you?---No, | haven't. It was a sinple 100 buffer

al ong Brown Muntain Creek.

And that's because there was no map?---That's correct.

So if,

as M MacDonald told the Supreme Court, Brown Mountain
- these two coupes were going to be |ogged in the week
followi ng the 27 August, they were going to be | ogged
wi t hout any map existing and any direction from DSE
about where this buffer was going to go, that's the
position, isn't it?---There was a clear direction that

it was to go along Brown Muntain Creek.

But you'd provided nothing to VicForests, and Vi cForests have

Ther e

VWher e
VWher e

provi ded nothing to you by way of a map indicating
where that buffer was going to go, that is correct,
isn't it?---There was a witten - a witten
prescription in the same way that the code of forest
practices, or the code of practice for tinber
production requires a 20 netre buffer along those
various water bodies, this was - - -

was no prescription, M Mezis, because the
prescription was not enacted until Septenber 2009.
There was no prescription as at 21 August 20097?---The

prescription was 100 netre buffer al ong Brown Mountain

Cr eek.
do we find that?---1t was stated earlier on.
do we find the prescription as issued to

Vi cForests?---There is a series of emnils with
agreenent with VicForests that this was what woul d

occur.

You show ne the one that you say constitutes the
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prescription, please?---At 16/6, "VicForests will in
response to this request extent the streanside buffer
from20 netres to 100 netres." Sorry, LAV 26.

That's an email from M Vaughan to you. Were's the
prescription? That's it, is it? That's what you
identify as the prescription that existed on 21 August,
that's it, is it?---There was agreed conmuni cation that
we would - - -

LAV 26?---That's the response from Barry Vaughan to ne
regarding that prescription, we will do it.

That's, on your evidence, that is the prescription?---That's
t he agreenent from VicForests to inpose that
prescription.

There is no other docunent from DSE that you want to point
H s Honour to to say that there's the
prescription?---Not that | am aware of, no.

Let's turn to the potoroo detection, M M ezis. That you
start to deal with at paragraph 88 and onwards. 85,
|'"'msorry, M Mezis?---Sorry, 85?

Pardon me a nmonent, M Mezis. Now, you say in paragraph
85, on 24 August you received an enail from Steve Henry
that forwarded an email from Andrew Lincoln. And what
you attach to your witness statenent about that is LAV
31, correct?---That's correct.

| am going to show you anot her version of that same email to
you, M Mezis. Now, this may be a different form in
fact this is a different notification to LAV 31, do you
agree with that?---Sorry, just - - -

If you look at it, it appears to start with an email from
Andrew Lincoln, but then the second one is a bit
different, and the third one on the 24th is a bit
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different. So you agree that they look like slightly
different email chains?---1 suggest what's occurred is
| have forwarded the Andrew Lincoln part of the emai
only on to M MacDonal d.

| amcomng to what - are you | ooking at the docunent |

handed you, M M ezis?---Yes.

ight, let's just work that one through for a nonent,

pl ease. The first entry is the email from Andrew
Lincoln to Stephen Henry and Tony Mtchell on 23 August
at 3.53 pm "Subject: Brown Mountain." And that then,
in an unexpl ai ned chain, had reached you and you
forwarded it to Caneron MacDonald - | w thdraw that.
No, it went to Canmeron MacDonald and then it went to
you. | withdraw that too, M Mezis, and | apol ogi se.
There seens to be a chain mssing in this, but
certainly your nanme is on it as forwarding M Lincoln's
email to M MacDonal d, and M MacDonal d forwarding it
to M Vaughan, do you agree that's what it

shows?---That's correct.

And it's quite conceivable, isn't it, M Mezis, that you

m ght have got the Andrew Lincoln enail nore than once
in nore than one formon that day?---No, | believe what
| woul d have done here is forwarded on the Andrew
Lincoln part of the email - forwarded on the Andrew
Lincoln part of the email, the original alleged
detection by M Lincoln on to M MacDonald wi thout the

intervening section, if you like, fromM Henry.

And what was certainly attached to the email from M Lincoln,

if you turn over the page to the second page of this
docunent, is two things: sonet hing cal |l ed PDF of

Brown Mountain |ong footed potoroo, and then an AVI
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file. What's an AVI file, M Mezis, do you know what
that is?---1 believe a novie.

And take it fromme for a nonent that the AV
acronymthat's shown there is the same nunber as the
AVl acronym attached to M Lincoln's affidavit in this
pr oceedi ng. And it's fair to say then, isn't it,

M Mezis, that what was sent to M Henry included the

novi e, agree with that?---Yes.

And do you know whet her you got the novie?---1 would have,

So as

| ooking at the email that's been tendered, ny EA has
detached the attachnents, probably because they were
too big and were clogging up ny email, and saved them
to a shared drive.

far as you are concerned what happened is you got them
you got the still and the novie, and then you saved

t hem and you may not have forwarded that on to

M MacDonal d or you may have, you are not
sure?---Judging by, if this is a conplete record, it

was forwarded on to M MacDonald with the attachnents.

| tender that, if Your Honour pleases.

H S HONOUR: Yes.

#EXHI BIT 67 - Email relating to M Lincoln's observations of

pot or 00.

M5 MORTI MER.  Now, can you go please, M Mezis, to LAV 34.

And that appears to have - if you go to the third page

at the start of the chain, again the Andrew Lincoln

emai | . And you send an enail to Andrew Lincoln and
Jill Redwood asking for all the footage, still inmages
and vi deo, accepting that you had the still inage of

this potoroo and a novie for this potoroo?---W have |
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t hi nk approximately 5 seconds of footage.

Yes, | understand that. But you had that?---W had 5
seconds of footage, that's correct.

H S HONOUR: D d you have any understandi ng of the way the
canera wor ked?- - - Yes.

That was the way it was set up to take short bites whenever
it was triggered by a notion?---1 do understand that.
What we were | ooking - - -

Did you understand that at the time, is what | was
aski ng?---Yes.

Yes. So there was nothing inherently suspicious in the fact
that it was a 5 second bite, was there?---No, what we
were interested in, | guess there's three prongs that
we |look at in terns of verifying these.

Yes?---1s it the animal ?

Yes?---1s it the site?

Yes?---And was the footage legitimtely taken? So we would
have | ooked at things |ike had we got, or if we are
provided with the full extended image has it captured
ot her animals, for exanple. | woul d have expected
there to be much nore common species, wonbats, et
cetera, com ng on. So if that's it, if that's the
entire extent of the footage that the camera has taken
for the period of tine it was out there, then we woul d
start - | guess that would nmake it very difficult for
us to be able to say "Well, this is a legitimtely
sighted finding." M/ recoll ection of the footage is
that there was no - | would have expected - we would
have expected to see the animal enter the frame, even
partially. M/ recol lection of the footage is that the
animal was front and centre in the frane of the 5

. VTS CN: PN 17/ 3/ 10 1048 M EZI S XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

seconds. So the notion detection should have been
detected once the animal started entering the extent of
the canera rather than when it was directly in the

m ddl e of the frane.

M5 MORTI MER. Are you an expert about how these caneras work,

Vel |

So of

M Mezis?---No, as | said, this was ny expectation.

W wanted the footage to be able to provide it to the
experts and able to verify it.

t sounds |ike you were, | suggest to you, unreasonably
suspi ci ous about this fromthe start?---No, | think
it's what we do. W need to verify the three prongs.
There were questions about - as you would admt, or as
| would admt, there were questions about the tim ng of
this finding versus the announcenent by the m nister

t hat harvesting woul d cormence, and we wanted to be
sure. In the same way that we wanted to be sure that
Vi cForests' estimates of its saw og harvesting, for
exanpl e, where - or saw og yields in Brown Muntain
were accur ate. W wanted to nake sure that this was
ri ght too. W have a verification process that has -
course then, the first thing you did was take it to be
a yes, and ask one of the experts if it was a | ong

f oot ed pot or oo. That was of course, the first thing
you did, wasn't it, M Mezis?---1 got the advice from

M Henry, yes.

When did you do that ?---Stephen forwarded the enail

No, when did you take it to be a yes within DSE and ask them

to identify it? Because that would have been the very
first thing you would have done, wouldn't it?---I1t cane

fromBES, it cane from Stephen Henry.
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24
25
26
27
28
29
30
31

No, but you said you needed to verify that it was the aninal,
so when did you do that?---As | said, it had cone from
M Henry, and it was described as a potoroo.

So on this you are taking M Henry at his word, are you?---He
is an expert, he has got know edge and experience in
what a potoroo is.

You didn't take himas an expert on the gliders,

M Mezis?---No, we took his advice on the gliders.
W considered his advice in the |ight of the framework
for sustainable forest nmanagenent in Victoria.

So you instantly accepted on this email from Stephen Henry,
that what you were seeing in this footage was a | ong
footed potoroo, instantly, is that right?---Yes.

No need to question that?---No.

Did you tell M MacDonald that?---No, | forwarded him on the
f oot age.

Did you tell him"Got no doubt, Caneron, that this is a | ong

f oot ed potoroo"?---Look, we may have had di scussions

that | can't recall, but it's clearly in the email that
| forwarded him | did not explicitly say "This is a
| ong footed potoroo”. W were treating it as a |long

f oot ed potoroo.

H S HONOUR: Well, the three issues you nentioned to ne is
that the animal was at the site, and the other one was
in effect what context was it photographed in. In
relation to the second issue is it the site, what
happened?---1 instructed two of ny staff to go out.
The fortunate thing wwth the footage is there was a
di stinguishing tree in the background. W had and we
were able to go out and relocate that tree, so two of
ny staff went out there, took photos, sent the photos
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back. W conpared the photos that they took and ny

recol lection is actually M Lincoln acconpani ed them

out there.

Yes?---So0 we knew that the site was where it was - well, it
was actually within 6 netres of, | think, where the GPS
coordi nates were report ed. But that's sort of - 6

netres is what you would expect fromthat type of GPS.

M5 MORTI MER:  And that was all happening on 25 August, wasn't

it, M Mezis?---1t was around that tine. There was a
- the report cane in, I'd forwarded it on, |I'd spoken
to Jill. W had arranged for her or sonmeone to neet

on site, I'd sent two of ny guys out, they photographed

the site and reported back.

That's right. And on 25 August, now that's the sane day

that Ms Redwood told you that on | egal advice she was
not willing to rel ease any nore footage, on the sane
day as that you had people out in the forest with

M Lincoln checking the |ocation, and you got a report
fromM Potter, all on the sane day, and that is LAV
35, correct? I'msorry, Trotter | neant,

M Mezis?---25/8 M Trotter had reported back to

M Heywood and provided himw th the docunents.

So DSE knew as of 25 August that this was a potoroo and it

was where M Lincoln was saying it was?---That's

correct.

And what steps did you or anyone el se in DSE take on 25

August to create an interimprotection zone for the
pot or oo?---None, we hadn't verified the sighting. Ve

still had a third prong to go.

Whi ch was what ?---Was the inmage legitimtely captured at that

time.
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And what - - - ?---How did the aninmal enter the frame?

Possibly it hopped, M M ezis?---Possibly, then | would have
expected to see it hop into the frane rather than be in
the centre of the frane.

Your suspicion was conpletely irrational, | suggest to
you?---No, | don't accept that.

And where do you express your suspicion to anyone, including
Ms Redwood? Do you express it anywhere?---1t was
clearly comuni cated to Ms Redwood that we needed that
footage to verify.

You didn't say "Because | don't believe it", did you,

M M ezis?---No.

You didn't say "Because | think" - what exactly did you think
that M Lincoln had done?---Well, we weren't sure, we
wanted to verify. Al we had was 5 seconds of footage
of an animal in the mddle of a frane.

Yes. And how often before had you had that for a |ong
f oot ed potoroo?---Had?

How of ten have you had camera surveys like that as a
detection form and accepted thenP---Well, if - this was
the first one we'd had physically reported to nme by an
external party.

But this is the same canera nethodol ogy that DSE uses, isn't
it?---Accept that, yes.

Exactly the sanme?---Yes.

Sane caneras, Moultrie caneras?---1 amnot sure of the brands
of our caneras.

So what, M Mezis, did you possibly think that M Lincoln
had done with this potoroo to get it hopping across the
frame?---\Well, we didn't know. Al we had to base any
assessnment of the validity of the sighting of that
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animal was on 5 seconds of footage.

Wiy didn't you believe what you saw?---W wanted to verify
what we saw.

Wiy didn't you believe M Henry?---Sorry?

Wll, he told you that this was a footage of a potoroo?---1It
was a pot or oo.

And then M Trotter told you where it was?---At Brown
Mount ai n, correct.

So why didn't you just accept that?---Because again we were
| ooki ng at how was the inage captured.

Well, | am suggesting to you you had no basis for that
suspicion other than an irrational desire to ensure
that VicForests was able to keep | ogging these
coupes?---1 don't accept that. If the sighting is
able to be verified then the requirenments of the action
statenment will be inplenented.

And this was nore than enough to inpose interim protection,
you were tal king about inposing interim protection,

M Henry was, for a hair tube, but you didn't inpose
interimprotection for this, did you?---No, | think
ultimately events overtook those steps.

Well, VicForests was planning to log within a week, don't you
think that m ght have been a really inportant tine to
i npose an interimprotection?---Yes.

And you didn't?---1 believe again that steps overtook it.

And you woul d have all owed VicForests to | og those coupes
i gnoring what you had seen from M Lincoln,
correct?---W would have required VicForests to conply
with the requirenents of the action statenent.

You woul d have allowed VicForests to | og those coupes
ignoring what M Lincoln had supplied?---1f we were
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unable to verify the site, there would be no reason for
us to create a - take action under the action
st at enent .

H S HONOUR: When you say "we", do you say this was
referred to a DSE staff nenber with appropriate
expertise in biodiversity managenent ?---The depart nment
- under our requirenents it's done between consultation
with nyself as in forest managenent responsibilities
and the biodiversity.

Yes, that's why | am aski ng about the "we"?---Yes.

What you have been saying hitherto is that you decided this,
as | understand it. Do you say that it was you or was
it soneone with expertise in potoroos and phot ographing
potoroos that didn't accept this?---W set the
standards for verification. If it is provided as we
do and nore recently in other events we pass that on to
the rel evant expertise within the departnment for their
advi ce back.

Wl l, that's the sanme confusion about "we". Was it your
determ nation that you weren't satisfied by this, or
was it the determ nation of soneone who was expert in
relation to evidence relating to biodiversity?---1t was
t he decision of ny division, so yes, mne.

Al right. And it didn't go to the people who had expertise
in biodiversity, is that right?---Wat we had had been
provi ded, and had we been provided the full footage it
woul d have been provi ded.

Yes, Ms Mortiner.

M5 MORTI MER  |If Your Honour pleases.

M Scotts has given evidence to H s Honour that
he had no difficulty, was 100 per cent confident about
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this footage and about it being a potoroo, and he
didn't express - do you know who M Scotts is?---No,
don't.

Never heard of hinf? Read any published material about the
potoroo, M Mezis?---No, | amnot a - - -

You don't know that he is one of the recognised experts in
Australia on potoroos?---M?

Scotts?---The Christian nanme?

Dave?---No, | do not know Dave Scotts, no

Nevert hel ess w thout asking anyone, you assuned to yourself
the responsibility deciding what this was and how it
should be treated, you as a forester, M Mezis, is
that right?---No, we applied a standard to verify the
site. Had we been provided the information we woul d
have then sought the expertise of the rel evant people
within the departnent to assist to nmake that
det erm nati on.

Where do we find that standard witten down,

M Mezis?---1t's not witten down.

It's just a standard you made up for this sighting, isn't
it?---No, we have been working through a standard
internally.

It is a standard you nmade up for this sighting?---No.

Tell me another sighting that you have applied it to?---1 can
tell you a nore recent sighting.

No, at that tine?---1 believe this is the first tine we'd had
a sighting of this type reported to us.

One that was very inconvenient for the tinber harvesting that
was about to commence, is that right?---Qur role in
this is to inplenment as VicForests used to inplenent
the action statenent provided on the - based on
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evi dence that we are provided.

Let's nove to what happened after Justice Forrest granted the
i njunction. So now you have a Justice of the Suprene
Court of Victoria saying that there's a serious
guestion to be tried about the | awful ness of
Vi cForests' actions and based, | ask you to assune,
significantly on the potoroo footage. Taki ng that
opi nion of a Justice of the Suprene Court of Victoria
into account, what did you do on or after 2 Septenber -
| wi thdraw that. What did you do after you heard
about Justice - the granting of the injunction? D d
you inpose an interimLFP retained habitat then and
t her e?--- No.

And was that because you didn't need to because VicForests
was now restrained from harvesting and you coul d take
things at a nore |eisurely pace?---There was an
injunction and we still had not been provided the
footage to verify the sighting.

And you knew that VicForests had actively resisted the
injunction, didn't you?---1 wasn't party to the
i njunction.

You knew that they had actively resisted it?---They had, yes.

And you knew that they had told the court that they intended
to harvest next week unless they were stopped, you knew
that ?---1 did know that, yes.

And why in those circunstances did you start negotiating with
Vi cForests about what this habitat m ght | ook Iike
instead of just inposing on VicForests sonething that
woul d give interimprotection?---Because the action
statenent requires that to occur.

Requi res negoti ati on?---Requires discussion with VicForests
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about the application.

So you say that you are not able as a matter of power to
i npose sonething on VicForests, do you?---Qur role is
to inplenment the action statenent. The action
statenment has a nunber of steps prescribed, one of
which is doing so in consultation with VicForests.

And what you started doing then from about 8 Septenber
onwards was negotiating with M MicDonal d about what
this habitat mght look like, is that right?---Wat the
i npl enentation of prescriptions, so the retained
habitat area and the special managenent area m ght | ook
like.

Your email on 8 Septenber to M MacDonal d, which is CV 40, |
won't take you to it but I will ask you to assunme this
is the case, you put forward to M MacDonal d thi ngs you
call ed options. So you were just proffering options
to the entity that had refused to stop |ogging on the
basis of this potoroo sighting?---1 was putting options
up for the basis of the discussion that we were
required to have.

Wiy didn't you just do what DSE thought was in the best
interests of the species, M Mezis, rather than
negotiating with the people that were trying to chop
down its habitat?---The departnment is required to act
in conpliance with the action statenents.

And what we then get, M Mezis, after the 8th Septenber is
this exchange that M MacDonal d gi ves evi dence about in
his affidavit between paragraphs 80 and 94, there's
emai | s and maps goi ng backwards and forwards between
you and Vi cForests and ot her people in DSE and
Vi cForests about what this habitat m ght | ook Iike,
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correct ?---Yes.

There was that process done?---There was various options.

None of which woul d have happened but for the injunction,
correct?---No, we were still hopeful that if the
sighting was valid the footage woul d have been provided
to enable us to verify it. So we were doing the work.

But it mght have been | ogged before, M M ezis. Your
evi dence was the 100 netre buffer had no map and
Vi cForests was able after 21 August to just go in and
| og?---And had agreed to put in place a 100 netre
buf fer al ong the Brown Muntain Creek.

But none of this negotiation about habitat, despite the hedge
hoovi ng, despite the DSE surveys, none of this would
have happened but for that sighting and the injunction,
isn't that right?---The injunction certainly overtook
activities, yes.

Now, in the exchange of suggestions back and forwards between
you and ot her people in DSE and Vi cForests, there was a
suggestion that came from Natasha MLean, wasn't there,
do you renenber that one?---1 believe Natasha was
engaged in those discussions.

Can you find that one in your affidavits, M Mezis?---I
don't believe it's - - -

Pardon?---1 don't believe it's been referenced.

It's not there, is it?---No.

What's the explanation for that?---1 don't believe |
ref erenced any of the options.

Now, your evidence stops, doesn't it?---That's correct.

Wiy did it stop there?---Because that's - we got up - | gave
evidence up to the point that the injunction was
granted, if you like, for the actions that were
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undert aken.

You didn't think it inmportant to give any evidence on behalf
of DSE about what happened after that?---No.

| show you this docunent. Now, you will see that this is in
a chain, and we are going to cone to the |last part of
this chain which you have attached in a different form
to your email about the four questions, so you don't
need to | ook at that at the nonent. But the part to
Nat asha McLean that | want you to |look at starts on the
second page. Some correspondence goes to Ms MlLean,
and then she sends you an email, M Mezis, on the 14th
of Septenber 2009 at 3.31 pm see that?---Yes.

And she says three inportant things: the intent of the SMZ
and especially the retained habitat is to provide
protection for the habitat of the |ong footed potoroos
around the detection site, partly so we can denonstrate
we are not know ngly | ogging forest, which seens like a
bit of a concern about how DSE | ooks, correct,

M Mezis?---1 can't speak to what Natasha had intended
by that.

What do you understand that to nean?---So - - -

She's witing to you, renmenber?---Partly so we can
denonstrate that we are not know ngly | ogging forest,
that is the honme range of the individual detected.

Denonstrates to whon?---Mre generally to the broader public.

She then says this "The hone range appears to be in the order
of 10 to 20 hectares, sone ranging over - animals
ranging up to 100 hectares. The retained habitat
shoul d be designed to try to capture an area of this
order, low tens of hectares, around the detection site,
which is why the action statenent states the retained
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1 habitat is to be about 50 hectares. Desi gni ng the
2 retained habitat so that it is greater than a few
3 hundred netres fromthe detection site is not wthin
4 t he purpose and spirit of the prescription. Lee's
5 reconmended SMZ design places about half of the
6 retai ned habitat further than 500 netres fromthe
7 detection site and thus well outside the expected hone
8 range of the detected individual." She's telling you,
9 M Mezis, that the designs are not the best habitat or
10 design for the long footed potoroo, isn't she?---Yes,
11 she is.
12 She al so then nmakes the point in paragraph 3 that a | ot of
13 the buffer area that's been identified has been
14 harvested, and that it's not the intent of the
15 prescription to capture regrowth in the retained
16 habi t at . You woul d agree with that, wouldn't you,
17 M Mezis?---1 would agree that that's what?
18 It's not the intent of the prescription to capture regrowh
19 inthe retained habitat if there is an option of
20 i ncluding older forest, do you agree with that
21 statenment ?---1 believe the action statenent requires
22 the best avail able habitat to be - - -
23 | am aski ng you whet her you woul d agree or disagree with that
24 sentence, M Mezis?---Look, | can't give evidence to
25 the intent of the prescription. | can read the
26 prescriptions explicitly. The action statenment refers
27 to, this is again ny recollection, to |long footed
28 pot oroos being found in a variety of forest types, and
29 the requirenment is that the best habitat be retained,
30 which is why we go through a process of |ooking at the
31 opti ons. There's various options. Nat asha has put a
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view forward here.

Well, Ms McLean is the one with the qualifications, and it's
her job within BES to | ook closely at these kinds of
things, isn't it, M Mezis?---She certainly has a -
her responsibilities relate, pertain directly to action
statenents, yes.

And she is the qualified one in this area?---She has a - |
bel i eve she is a zoologist or simlar.

And you have got no basis, in scientific information or in
your own qualifications, to disagree with that
statenent, have you?---No.

But you do try and disagree with it, and that's the purpose
of your ermil back to her, isn't it?---1 have asked
sone questions.

If she's the expert, M Mezis, why don't you just accept
what she says?---1 ask questions.

You ask questions on behal f of VicForests, | suggest. You
are pushi ng back because what she is suggesting won't
al | ow possibly as much of coupe 15 to be harvested, and
you know M MacDonald won't |ike that?---No, | ask
gquestions to clarify what she was sayi ng when she tal ks
about intent versus ny reading of the action statenent.
You will see clearly there that | have expressed sone
concerns with this and advi sed Natasha that she wll
need to talk to VicForests directly about this.

"I woul d have thought you'd say that an excl usion that
enhances | andscape connectivity woul d be preferable
from an ecol ogi cal perspective", what's the basis on

whi ch you were able to say what's preferable from an

ecol ogi cal perspective, M Mezis?---1 have expressed
ny belief. "l would have thought" - - -
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As a forester?---As the nmanager of state forests, yes.
As a qualified forester?---As a qualified forester.

| tender that, if Your Honour pleases.

#EXHI BI'T 68 - Emmil correspondence with Natasha MLean about
speci al managenent sites.

M5 MORTI MER.  Now, | should have al so asked you, M Mezis,
Ms McLean - - -

H S HONOUR: Ms Mortinmer, | think we mght take a break.

M5 MORTI MER.  As Your Honour pl eases.

(Short adj our nnent)

H S HONOUR: | think we have reached a stage in the
proceedi ng where although there is an order for
Wi tnesses out of court it's a good idea to | eave the
door open.

M5 MORTI MER.  No di sagreenment from us, Your Honour.

H S HONOUR: | think you can |eave it open.

M5 MORTIMER  Now, M Mezis, can you go to paragraphs 90 and
91, which | have really been asking you a few questions
about al r eady. And al so just have to hand LAV 34,
which is your email exchange with M Redwood. Cot
that?---1"msorry, what was the - - -

LAV 34?---And the two paragraphs within the statenment?

90 and 91. CGot those?---1"msorry.

And just to clarify. As | understand your evidence that you
gave before the break, M Mezis, when we read what you
say at paragraph 90, that's only a reference to your
request to see nore than the still photograph and the 5
seconds, isn't it?---That's correct.

And what Ms Redwood told you - | wthdraw that. What you
recorded at LAV 34 by email to Jill Redwood on 25
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August 2009, at 12.46 pm was that you understood that
she was not willing to rel ease footage to the
departnment w thout clearance from her |egal advisers,
and that is what she told you, isn't it?---That's
correct.

And indeed the departnent, DSE, adopted a simlar |ega

position in relation to Ms Redwood, didn't it?---1"'m
sorry, | don't - - -

You don't know what | amtalking about? | wll show you this
docunent . The very sanme day, M Mezis, later in the

afternoon your executive director wote to Ms Redwood
cancel li ng appoi ntnents that had been scheduled with
EEG due to proposed |egal action, that's what happened,
isn't it?---Yes.

Probably fair to say, M Mezis, sone |ines were drawn
bet ween DSE and EEG fair comment ?---1 can only assune
that Dr Appleford got advice that we should not neet
with Ms Redwood.

And what she had been asking to neet with you about was what
was happeni ng on Brown Muntain, correct?---No, we'd
actually requested - advised Ms Redwood in response to
a nunber of letters that she was witing that we would
like to neet with her. And she shoul d contact our
office or Dr Appleford's office if she wanted to neet.

And she had?---About three nonths after the first invitation
to neet was witten.

Wll, M Mezis, she had?---She had, that's correct.

And neetings had been schedul ed?---We had schedul ed a
nmeet i ng.

And then it was cancelled by this email ?---Yes.

| tender that, if Your Honour pleases.
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#EXH BIT 69 - Email to Ms Redwood.

M5 MORTIMER M Mezis, fromearly Septenber, all through
Septenber and all through Cctober, as you have al ready
| think acknow edged, there was this exchange between
DSE and Vi cForests about LFP retained habitat and what
shoul d be happeni ng backwards and forwards,
correct?---There was the required discussion, yes.

Vi cForests ever send you any other footage of a |ong footed
potoroo?---Not that | am aware of, no.

Any DVDs?---Not that | am aware of, no.

Do you know there was anot her set of footage?---1 believe I'd
been told that there has been nore footage tendered to
the court.

Vi cForests didn't tell you about it?---No.

Al'l these exchanges you were having with them about | ong
footed potoroo habitat and how it shoul d be designed,
M MacDonal d didn't nention to you that there has been
anot her set of footage with a still and a 5 second
clip?---No.

Didn't he say anything to you about that?---Not that |
recall, no.

Wul d you have expected himto?---1 would have expected him
to converse with us around it, given that ultimtely
it's - the departnment is responsible for ultimtely
finalising the creation of the - - -

Pretty inportant information when you are having these
exchanges with M MacDonal d and Vi cForests about
designing habitat to know whether there's been anot her,
to use your word, "alleged" detection, isn't it,
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M Mezis?---Yes, we would have sought to verify it,
yes.

And you didn't have any conversations or emails with
M Vaughan about it either, did you?---Not that |
recal | .

But what you did get, M Mezis, on about 3 February 2010,
this year, was Dr Meredith's report about the |ong
footed potoroo, didn't you?---1 was provided a copy, |
don't recall the exact date. | know it was within
Bi odi versity and Ecosystens Services for a period of
time before it was provided to ne, but | don't know the
exact date.

|"msorry, it was provided to BES for a period of tinme before
it was provided to you?---Yes, that's ny understanding,
yes. | can't say exactly what that period of tinme was
or when the exact date it was | saw the report.

According to M Kranersh, who is the instructing solicitor
for VicForests, Dr Meredith's report was sent to Peter
Appl eford on 3 February 2010, and also according to
exhibits to M Kranersh's affidavit, you received it on
26 February 2010, does that about accord with your
recol lection?---1t would be about that tine.

And in that report Dr Meredith positively identified both
sets of potoroo, |ong footed potoroo footage, and
deposed to his expert opinion that that's what they
were, and that on the basis of his expert opinion these
areas ought to be protected under the action statenent;
you read all that, didn't you?---1 did read his report,
yes.

And has DSE done anything to act on that expert
opi ni on?- - - No.
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| nsofar as you are aware VicForests hasn't told you that they
were doing anything to act on that expert opinion,
correct?---That's correct.

Now, | want to go to ows now, M Mezis, and | ook at your
par agr aph 92. Yes, |I'msorry, 92. CGot that ?--- Yes.

And you depose there that on 6 Cctober 2009 you received sone
advice fromDr Smth, and who is Dr Smth?---At that

time he was the Director of Biodiversity Policy and

Progr ans.
H S HONOUR: The question of verification of M Lincoln's
video and still photos were never referred to him

take it, fromwhat you have told ne, is that
right?---Not referred, we would have had discussions
about it.

Yes, but the question of whether the record could be
confirmed was not referred to people with the rel evant
expertise in the departnent to resolve, is that
right?---That's correct.

Yes.

M5 MORTIMER: Now, M Mezis, what we see at LAV 36 is an
email fromD Smth responding to four questions you
had asked, is that right?---That's correct.

And if you look at the third page of LAV 36, in your request

to Dr Smth you say this: "I require"” - it's actually
addressed to Dr Smth and Ms MLean, correct?---1"'m
sorry?

Third page of LAV 367?---Yes.

So you asked Dr Smth and Ms McLean, you say: "I require an
urgent answer to these questions on threatened species
in East G ppsland.” And you are saying that on 5
COct ober 2009. What was it that was happening on 5
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Cct ober 2009 that neant you required an urgent answer
fromDr Smth and Ms McLean?---M recollectionis | was
asked the - a series of questions from VicForests'

| awyers regarding those matters, and | could not answer
t hem

Ri ght . So you required an urgent answer because these were
matters that VicForests' |awers had asked you to find
out about, correct?---Yes, they'd posed a series of
guestions to ne that | was unable to answer.

So you sought information fromthose two peopl e,
correct?---Correct.

And what you have got, M Mezis, | want to take you to what
you have got about the ow s. You will see on the
first page - I'msorry, this is the third question.

We have got two questions about the quoll?---Yes.

And then you have got a question about the ows. And the
answer starts this way: "According to ABCs", what's
that, ABCs?---1t's a conputer record of threatened
speci es records.

Is it a DSE record, is it?---Yes, it's where we create
various threatened species records through tine,

Al right, and that tal ks about a review of the SOVAs, the
sooty ow managenent areas, and then | want you to | ook
at the bit that starts "Steve Henry", LAV 36, Your
Honour .

H S HONOUR: Yes.

M5 MORTI MER: "Steve Henry advised that we have work to do to
revise the sooty owl protection system especially to
account for the new records found by Rohan Bilney in
his PhD project, and to account for the new el ection
prom sed reserves. Ve will do this as part of the FVA
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pl an review process, however we have a couple of
hundred sites, again many of these are in clusters so
don't represent separate SOVAs, and it's hard to judge
soneti mes which records represent separate SOVAs.
However, | estimate that we have about 100 separate
SOVAs which | think is fairly conservative. The rest
of the target 133 is nade up of nodelled sites.” I
suggest to you, M Mezis, the significance of those
two sentences is that there are presently in East

G ppsl and, according to this docunent, there are 33
sooty ow managenent areas short of the target?---There
are 33 nmanagenent areas that are based on nodel |l ed

habi t at .

Not actual sightings or detections?---Not actual sightings.

Al l

Just

right. "Thus sone new sites that do not fit into an

exi sting SOVA shoul d be substituted for nodelled sites
until we get to the 133." And what that is saying,

M Mezis, is that when you find a new sooty ow, a
real live sooty ow, you should declare a SOVA and
substitute it for a nodelled one. That's what it's
saying, isn't it?---That's ny reading of it, yes.

ook at what it says about the powerful ow . " Steve
Henry advised that the story for powerful ows is
broadly simlar to that for sooties. W have about
180 records but many of them are clustered, sone are in
sub optinmal habitat, not all placed in POVAs. \%%
estimate is that the records in good habitat fall into
about 80 POVAs so we are 20 POVAs short of the target.
The bal ance is nmade up of nodelled habitat." And the
sane proposition runs, doesn't it, M Mezis, that

where you find a real live sooty ow it should be going
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into - powerful owl - it should be going into the
powerful owl rmanagenent area system correct?---1
believe that's the way it works, yes.

And those were the answers provided to VicForests, is that
ri ght ?---Yes.

Now, let's go back to what has been said in the past unti
this informati on was sought, including in your evidence
about sooty owls and powerful ow s. Can you go to LAN
14, pl ease. Can you | ook at the page into the
attachnment that's headed "Sooty owl s and powerful
ow s". Got that? A couple of papers into that tabled
docunent, M M ezis?---Yes.

The paragraph starting "Action statenents. The requirenent
for establishnment of SOMAs and POVAs have been achieved
in East G ppsland but is under review" It doesn't
say anything about the targets not having been net,
doesn't say anything about the substitution of nodelled
habitat for real live sightings, does it?---No, it
sinmply says that we have net the target for SOVMAs and
POVAS.

That is a conpletely m sleading characterisation of the true
situation, | suggest to you?---1 think it's an explicit
statenent of whether or not we have nmet the targets for
SOVAs and POWAs.

Do you adhere to that evidence taking into account the
statenents that | have just taken you to in your own
exhibits?---1"msorry, you have asked ne what this was.

Yes, and | have suggested it's conpletely m sl eadi ng based on
what's in LAV 36?---1t's a reflection that sone of the
- yes, sonme of the SOMAs and POVAs are nade of
nodel | ed habitat, except we have net the target for
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SOVAs and POVAs.

Wll, that's not what that document | just took you to says.
It says "short". LAV 36 said "we are 20 POVAs short
of the target". Do we see that statenent in this

par agraph?---No, and it says the rest of that is nade
up of nodell ed habitat.

So your paragraph 67, which extracts this, tal ks about sooty
ow s and powerful ows, is conpletely wong, | suggest

to you, M Mezis?---Sorry, which paragraph?

Par agr aph 67. "No further action required” is just not
true, is it?---It's areflection of what | was advi sed,
yes.

But it's not true, M M ezis. Your LAV 36 establishes
t hat ?---Except that there is a process of substituting
SOMAs and POMAs, it's a part of an adaptive process.
And you now revise your evidence in paragraph 67 to accord
with what's in LAV 36, would you?---1 would say that is
part of an adaptive managenent process, as | was
descri bing things change and we substitute records for
nodel | ed habitat.
And what about LAV 21, have a |l ook at that, please, at
par agr aph 10. This is your briefing note to your
m ni ster. Have a | ook at paragraph 10?---LAV 217
Yes. LAV 21 paragraph 10. That's not true either,
M Mezis, isit?---No, it should say that - | agree.
What we have reflected there is have we achi eved the
targets of SOVAs and POVAs. The fact that there is a
substitution process or a substitution process can
occur has not been reflected in that statenment.
And neither has the fact that you are 20 POMAs short for the
powerful ow . Not substitution, 20 POVAs short ?---20
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POVAs that are short are nmade up of nodelled habitat.

20 POVAs short?---That's right.

You don't see that in paragraph 10, do you?---1t's a
reflection of the fact that the rest are nmade up of
nodel | ed habitat.

And simlarly LAV 30, your briefing note to, as | now
understand it, both M Appleford and then to the
m ni ster about what shoul d be done about arborea
manmal s, | suggest to you, M Mezis, mght have been
quite differently worded and approached if you had
taken the tinme and care to find out that you were short
on powerful ow nmanagenent sites, and had nodel | ed
habitat for sooty ow nanagenent areas?---\W have
nodel | ed habitat for powerful ow too.

The | ack of care denonstrated in finding out, you finding out
what the true situation was on Brown Muntain for
powerful ows and sooty ows, | suggest |led you
materially to m srepresent the situation to
M Appleford and the mnister in LAV 30?---No, |
di spute that.

Well at |east since 6 Cctober 2009 you have known what the
true situation is, and what have you or DSE done about
that in relation to what Dr Bilney has found on Brown
Mount ai n and what DSE has found on Brown
Mountai n?---1"msorry, in relation to nore - - -

Powerful ow s and sooty owl s?---W are undertaking a review
of forest managenent zoning in East G ppsland as we
speak. We are | ooking at SOVAs and POVAs. That
process has been going on now for - since Cctober 2008.

Wll, that won't help the sooty ows and powerful ows in
Brown Mountain if the area is |logged, M Mezis, wll

. VTS CN: PN 17/ 3/ 10 1071 M EZI S XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

it?---We have not |ocated through surveys - we have
seen one to the west of Brown Mountain, or heard one, |
shoul d say.

And you know that Dr Bilney's report in January 2009
denonstrated that he found both, you know that?---He
reported that he'd found both, yes.

And his evidence to this court is that he's found both, and
he thinks that there's a sooty owl roosting site in or
near these coupes; are you going to do anything now
about it?---1t will be considered through the process
that we are currently undergoi ng.

And that may or may not happen before this area gets | ogged,
M Mezis, is that your evidence?---No, we hope to have
a proposed new zoni ng process out for public
consultation as we are required to, April

H S HONOUR: l'"'msorry, | didn't quite catch that?---1 said
we are targeting April, end of April.

M5 MORTI MER:  Public consultation process.

H S HONOUR: End of April ?---The hol d-up has been we have
had to - we have been doing a significant remappi ng of
ecol ogi cal vegetation classes across East G ppsl and,
which is quite an intensive and | ong process.

M5 MORTI MER:  And Vi cForests, having been told by DSE on
about 6 October 2009 that there were 20 POVAs short,
and that sooty owl, actual detections should be
substituted for nodelled detections, VicForests having
that information and having Dr Bilney's reports hasn't
approached you, has it, M Mezis, or anyone else in
DSE to suggest that a SOVA or a POVA m ght be created
in Brown Mouuntain?---Certainly have not approached ne,
no.
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O anyone else in DSE that you know of ?---Not that | know of .
Now, are you famliar with the evidence that's been given by
Dr Gllespie in this proceedi ng about frogs?---No.

Are you famliar with the evidence that's been given in this

proceedi ng by Dr Bel cher about quolls?---No.

What about the evidence given by Dr Debus and Dr Bil ney about
the kite, are you famliar with that?---No.

What about the evidence about the Orbost spiny crayfish and
the new species, are you famliar with that?---1 have
been told that there was a new species, yes.

Al right. And what action is DSE proposing to take about
t hat ?---None at this stage.

Al right. And you haven't had any suggestions from
Vi cForests that it's proposing to do anything el se
ot her than | ook at the 100 netre buffer, is that
right?---Sorry, is VicForests going to take any action?

You haven't been told that VicForests - by VicForests that
it's proposing to do anything el se but continue to | ook
at the 100 netre buffer for these coupes?---On the
basis of the reported - - -

Crayfish?---That's correct.

New speci es?---That's correct.

Dd you know that Dr G Il espie has given sonme evidence in
this proceeding that at |least a 300 netre buffer on
each side is needed to adequately protect stream
dwel ling frogs, did you know about that ?---No.

H S HONOUR: Wll, Ms Mortinmer, given that the order that's
been made, | suppose he m ght have been advised of the
report prior to the hearing, but he won't have been
told of any of the evidence, will he?

M5 MORTI MER: | understand that that's what shoul d have
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happened, Your Honour . | accept that.

H S HONOUR: Yes.

M5 MORTIMER  Now, | want to ask you some questions about
action statenents, M Mezis. There is no action
statenment for the square tailed kite, is that correct,
do you know about that?---Action statenments are created
t hrough a process that sits within Biodiversity and
Ecosystens Services, so it's outside of ny - - -

So you don't know very nuch about action statenments, is that
your evidence?---1 know the action statenents that are
in place and the requirenments under them

And do you accept that without an action statenent for a
t hreat ened species, it's especially inportant to apply
the precautionary principle in relation to conduct
which may pose a threat to that species, do you accept
t hat ?---The precautionary - if there is a risk of
catastrophic or irreversible damage to it, yes.

Wl |, especially without an action statenent, because then
you don't have an official plan to guide how this
species is supposed to be managed, do you?---There are
no existing laws, if you like, around, or prescriptions
around how it's supposed to be nmanaged, that's correct.

But in terns of the purposes of action statenents in detail,
and what they are designed to do or avoid, it's your
evidence that that's not really your area, is that
ri ght ?---The departnment - | amresponsible - - -

Your area personally, | mean?---Personally, yes. No, | am
not responsible for creating action statenents.

Al right. And that would nean, therefore, that you don't
really know very nuch about the new national recovery
plan for the quoll either, is that right?---No.
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Did you even know that there is one that Victoria has
endor sed?- - - No.

| have no further questions, if Your Honour pleases.

H S HONOUR: Yes.

MR REDD: Your Honour, there's no re-exam nation of this
W t ness.

H S HONOUR: Thank you, M Redd. Thank you, M M ezis,
you are excused.

<(THE W TNESS W THDREW
(Wtness excused.)

H S HONOUR: Now, what time should we go over till
tomorrow, M Valler?

MR WALLER:  Your Honour, the remaining W tnesses are
M Kranersh and Professor Ferguson. The suggestion is
we start at 10, and the hope and expectation is that we
will finish tonorrow

M5 MORTIMER | would be very confident about that, Your
Honour, and in good tine.

H S HONOUR: Yes. | would anticipate we would, but | take
it that we may run well into the afternoon, is that so,
Ms Mortinmer?

M5 MORTI MER:  Per haps, Your Honour, not necessarily.

H S HONOUR: | see.

M5 MORTI MER:  Your Honour, | wouldn't like to be held to
having to finish in the norning, but | don't anticipate
that we would run a full day. That's not ny
antici pation.

H S HONOUR: Yes, well, | amreally just asking for a
general indication in terns of arrangenents that | may
w sh to nake.

M5 MORTI MER I f Your Honour pleases.
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H S HONOUR: In ternms of noving out of the court and
getting back to Mel bourne. | am intending that we
will go over to Mel bourne for final addresses, and ny

current intention would be that we woul d commence t hem

1

2

3

4

5 on Tuesday next, not on the Mnday. | think I'd

6 spoken of not sitting on Friday, but at the nonent |
7 woul d intend we go over to the Tuesday, and on the

8 basis of what you have previously told ne we would

9 conplete the addresses in two to three days relatively
10 confortably, would that be your expectation?

11 M5 MORTI MER.  Yes, Your Honour, | would expect that we may
12 need three days, but no nore.

13 H S HONOUR: Yes.

14 M5 MORTI MER:  Your Honour, may | make an enquiry in terns of

15 the formof final addresses, just so that we prepare in
16 the way that will suit Your Honour best. W propose
17 to give Your Honour an outline of final subm ssions and
18 to provide Your Honour with authorities, probably only
19 the ones to which we will go in final subm ssions. I's
20 that a convenient way to proceed?

21 H S HONOUR: Yes, it is.

22 M5 MORTI MER I f Your Honour pleases.

23 H S HONOUR: | think I had indicated to you that | would
24 appreciate a witten outline relating to the |ega
25 framework for the deci sion. If you want to go beyond
26 that in the witten outline you are perfectly wel cone
27 to do so, that may al so be of assistance, but what |
28 wanted to flag earlier was that, particularly in
29 relation to the law, | would |Iike sone clear framework
30 within which to hear the addresses on each side, and
31 otherwise it's up to you as to how you proceed.
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M5 MORTIMER I f Your Honour pleases.
H S HONOUR: Provided it takes a | ogical sequence. And |

won't hold you strictly to the 10 docunent rule, but as
a matter of forensic persuasiveness, | would
encouragi ng you to pick fromwhat is now sonething of a
norass of docunents those upon which each of you
ultimately particularly rely. And | don't expect any
real surprises in that regard, but | think that it is a
case of sufficient conplexity to nean that you have got
to be very careful to nmake your best points clear. I
won't say "O they will be lost in the forest".

We will adjourn until 10 o' clock tonorrow

nor ni ng.

ADJOURNED UNTIL 10.00 AV THURSDAY 18 MARCH 2010
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