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MR REDD: Your Honour, may | just read in sone transcript
corrections fromyesterday's evi dence?

H S HONOUR: Yes.

MR REDD: And | have nentioned these to ny learned friend
Ms Knowl es, and they are not contentious.

H S HONOUR: Just wait a nmonment while | find ny transcript.
Yes.

MR REDD: Your Honour, page 713 of the transcript at |ine 14.

H S HONOUR: Yes.

MR REDD: The reference to why, WH-Y, should be just capita
letter Y.

H S HONOUR: Li ne?

MR REDD: Line 14 of page 713.

H S HONOUR: Yes.

MR REDD: And the sane is true on the next page, page 714 at
line 6, where it reads WH-Y, it should indicate the
capital Y

H S HONOUR: Yes.

MR REDD: On page 719, at lines 12 and 13, M Spencer is
recorded as saying "It's not listed in the formfor a
guarantee", and we think that should be "It's not
listed in the Flora and Fauna Cuarantee Act".

H S HONOUR: Yes.

MR REDD: And finally on page 746, at line 4, when M N all
was cross-examning, we think he said "So is the
process”, as opposed to "so is the possess"”.

H S HONOUR: Yes.

MR REDD: That's all, Your Honour.

H S HONOUR: Thank you. Yes.

MR REDD: Could M Spencer be recalled to the w tness box,
pl ease.
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H S HONOUR: Just perhaps before that happens, | read
M Mezis' wtness statenent |ast night, and I wanted
to rai se paragraphs 90 and 91 with counsel at the
conclusion of M Spencer's evidence. So, Ms Mortiner,
| think | need just to discuss with you what that neans

in terns of this proceeding.

M5 MORTI MER: | understand, Your Honour.
H S HONOUR: Yes. Yes, would you recall M Spencer,
pl ease.

<LACHLAN RAYMOND SPENCER, recall ed:

H S HONOUR: Yes, M N all.

MR NI ALL: Yesterday just before we finished, M Spencer, |
was asking you sone questions about sone mnutes of the
nmeeting of 7 April 20097?---Yes.

Do you have a copy of those in front of you?---Yes.

Now, it's the case, isn't it, that they are m nutes prepared
by you?---They are notes prepared by ne.

And when you say they are notes prepared by you, you are
seeking to distinguish those frommnutes, are
you?---These are not the formal m nutes of the neeting.
Upon your request yesterday | checked ny notes and that
t hese were prepared follow ng the second neeting
outlined in this set of notes because even though the
first nmeeting was called by DSE, no m nutes were ever
prepared, so | typed up ny notes by way of reference,
but as not being the chair of the neeting they are not
the official mnutes per se.

And they accurately record your notes of the neeting, do they
not ?---That's correct.

And that's equally true of the nmeeting of 7 May which starts
on page 47?---That's correct.
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| tender those, if Your Honour pleases.

H S HONOUR: Yes.

#EXHI BI T 52 - Typed notes of the neeting of threatened
speci es managenent of 07/04/2009 and 07/ 05/ 2009.

MR NI ALL: And you know, don't you, that those notes, typed
notes prepared by you were distributed to sone of the
participants at the two neetings for the purposes of
di stribution?---For the purpose of confirmng ny
under st andi ng of what was said at the neetings, yes.

Wul d you have a | ook at this docunent did, please. Now,
that's an email that you received on 27 May 2009
encl osing or attaching a copy of the notes that you
have just given evidence about, which had a brief edit
fromM Potter, is that correct?---That appears to be
correct, yes.

And following that you didn't get any corrections to the
notes fromthe participants who received that enail
did you?---Sorry, | amjust reviewing - | noted when |
read ny version of the notes last night that there was
a note of someone wanting to nmake edits, but if this is
the finalised version it doesn't seemto contain those
not es.

Well, apart fromthe brief edit fromM Potter which is
referred to in that enmail, you are not aware of any
ot her changes to your notes, are you?---1 am not aware,
t hough the version I had which was enmailed to M Potter
had in it "Ryan Incoll w shed to make comment." | am
just looking for that now in the version you provi ded
to ne. And | can assune that M Potter has
i ncorporated those comments into these notes.
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| tender the email of 27 May, if Your Honour pleases.

H S HONOUR: Yes.

#EXH BI T 53 - Email of 27/05/2009.

MR NI ALL: And yesterday | asked you sonme questions about
your handwitten notes, and sone handwitten notes have
been produced in relation to that call. Do you have a
copy of those in front of you?---No.

Coul d the wi tness be shown - be provided a copy together with
Your Honour? Now, M Spencer, is that a photocopy of
your handwritten notes of the neeting of 7
April ?---Yes.

| tender that, if Your Honour pleases.

#EXH BI T 54 - Handwitten notes of neeting 07/04/2009.

MR NI ALL: Now, |ooking at these - have you had a chance to
| ook at those notes overnight, M Spencer?---No, |
haven't.

It would be fair to say that the principal issue for
di scussion on 7 April 2009 at that neeting was the
survey results for the arboreal mammal s that had been
undertaken both by EEG and DSE, correct?---That was not
the intent of the neeting. It certainly was part of
t he di scussion, but not the sole intent of the neeting,
no.

When you say it was part of the discussion, it was the
princi pal subject of discussion on 7 April, wasn't
it?---The principal subject of discussion was in
regards to what is the policy when stakehol ders or
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envi ronnental groups provide evidence of the trigger

species in the forest, and as a case study the Brown

Mountain identifications was di scussed at sone | ength
inrelation to what is the process that should be

f ol | oned.

So this was sinply a case study, was it, M Spencer?---The
meeting wasn't arranged to resolve the issue of Brown
Mountain per se, it was about determning a way forward
for future findings.

Now, you just said to H's Honour that the subject matter was
where, | think your words were, where an environnental
group does a survey. Now, by 7 April the Departnment
of Sustainability had done a survey, or a nunber of
surveys, had they not ?---Yes.

And those surveys conducted by DSE had confirmed that the
trigger level for the presence of arboreal mammual s had
been reached in coupes 15 and 19, is that not
right ?---They certainly suggested those | evels were
present .

When you say "suggested those |evels were present”, there was
no doubt that those survey results confirmed the
presence of arboreal mammal s at above the trigger

| evel s?---Certainly one of the three surveys indicated

t hat .
Wl |, how many survey results do you need before it stops
suggesting sonet hing and establishes sonething?---1t's

a case by case on surveying technique, but | am not -

| amsure it's species by species as well, and | don't

- can't provide you wwth a definitive answer on that.
But the position as far as you knew was that the trigger

| evel based on DSE' s own study had been reached for
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arboreal mammals, correct?---Certainly one of the three
surveys had indicated that the trigger |evel had been
net, yes.

And you knew that the trigger |level was set out in the
managenent plan, correct?---The East G ppsl and For est
Managenent Pl an, yes.

Could M Spencer be shown volune 1 of the agreed docunent,
pl ease. And if you go to page 370, you will see the
start of the East G ppsland Managenent Pl an?--- Yes.

And you are famliar with that docunent ?---Yes.

And if you go over the page, 4087?---Yes.

There's a reference to guidelines for the conservation of
featured species, do you see that?---Yes.

And you turn over two pages to 4107?---Yes.

And you w Il see that arboreal mammals for each of the
foll owi ng occurrences, approximately 100 hectares of
suitable habitat, will be included in the SPZ, do you
see that?---Yes.

And you know, or you knew as at April 2009, the occurrences
inrelation to the greater glider had been reached,
according to DSE?---According to one of three surveys
that threshold appeared to be net, yes.

And in relation to yellow bellied glider, that had al so been
reached, correct?---Again, yes.

And in those occurrences, the forest managenent plan required
that 100 hectares of suitable habitat be included in
the SPZ, did it not?---The forest managenent plan
requires, as stated here, that 100 hectares -
approxi mately 100 hectares of suitable habitat is
included in the SPZ, vyes.

And there's no lack of clarity in relation to that, is
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there?---1 think if only read in isolation there's
clarity in that prescription. Though in that section
there's precedi ng descriptions about how the guidelines
coul d be used.

As at 7 April, you knew what the guideline required, and
Vi cForests, or the representative of VicForests, which
i ncluded yourself, M Potter and M MacDonal d, was
using the 7 April to persuade DSE why it shoul d not
apply, isn't that right?---That's not correct.

Can we go to your handwitten notes, please, and you will see
over on the second page, right in the mddle of the
page, there's an asterisk with the words "very high
density on any scale", do you see that?---Yes.

And over on page 5, there's a reference to SH, do you see
t hat ?- - - Yes.

See SH?---Yes.

And that's a note representing what M Henry had sai d?--- Yes.

And he told the neeting this, that is what had occurred is
"genuinely a rare density", didn't he?---That's what
t he notes say, yes.

And you recall himsaying that, don't you?---As | stated
yesterday, | don't specifically recall Steve saying
that, but as | have taken the note | am sure he did.

Now, over on page 47---Yes.

There's an asterisk in the mddle and it says "Can we really
not follow the managenent plan", do you see
t hat ?- - - Yes.

And who said that?---1 have no idea.

You have no idea who said that?---No.

Was it a DSE person or a VicForests person?---1 do not know.

Vi cForests at this neeting, that is you, Potter and
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Vel |,

MacDonal d, were trying to work out a situation where

Vi cForests didn't need to follow the nmanagenent plan,
correct?---1 disagree conpletely.

why do you disagree with that?---The nmanagenent plan -
t he di scussion was around what the managenment plan was
requesting us to do, and around DSE s establishing what
the intent of what was a 15 year old prescription in

t he | andscape, and there was sonme di scussion in regards
to how the intent of the managenent plan woul d be
applied, but certainly there was discussion between DSE
and VicForests and that it wasn't that VicForests
didn't want to apply the nmanagenent plan because

Vi cForests, as | stated el sewhere in these m nutes,

nmust foll ow the managenent pl an. It was around how
DSE woul d interpret the application of the managenent

plan in this situation.

H S HONOUR: It must follow the managenent plan because

Yes?- -

both the allocation order and the TRP require it to
comply with the managenent gui delines specified in the
FMP, is that right?---That's right.

- Though the di scussion was regards to oftentimes DSE
interpret the guidelines for us as action statenents
whi ch have been created after the managenent plan and
other information cones to hand to provide further
direction to VicForests. That's what that note is in
reference to, that in not follow ng the managenent pl an
as a black and white docunent, but taking into account
sone of the additional caveats in the nmanagenent plan,
especially in the start of the fauna section, that's
what that was in discussion about, and what was the

reaction to people who would read it in only its black
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and white for one paragraph within the plan.

MR NI ALL: You knew that if DSE created a special protection

Vel |,

Vel |,

zone in accordance wi th the managenment plan, based on
t hese survey results, DSE could not |og coupes 15 and
19? VicForests could not log 15 and 19?---That's not
true.

how coul d they?---VicForests wasn't aware of where the
speci al protection zone, should it be required, would
it be placed. The words say "Approximately 150 in
suitable habitat." The exact |ocation of that was
unclear to VicForests.

you knew that the location of the arboreal manmals had

been in coupes 15 and 197?---Yes.

And over on the |ast page of the m nutes, of your handwitten

Vel |,

Vel |,

notes, there's a reference to "need to place 100
hectares of reserve, 400 by 100 hectare reserve", do
you see that ?---Yes.

it was clear to you that the reserve of 100 hectares
woul d be placed over the coupes in which the arborea
manmal s were found?---That's not true.

where did you think they would be?---1 am unsure. And
one of the purposes of the neeting was to determ ne
what the intent of the words "100 hectares of suitable
habitat" actually neant; whether it was suitable
habitat in the vicinity, very exactly where it was
found, therefore it was unclear to VicForests where

that reserve would be placed if it was required.

So where the managenent plan says "Were there's an

occurrence", which on the material shows it to be
extrenely rare occurrence, where that occurrence

occurs, you don't have to create the SPZ there but you
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can do it sonewhere else, is that right?---I1t can be
t he case, yes.

And in what circunstances could that occur?---The DSE can
evaluate the inplication of their guideline, but it
doesn't - unless it specifically says it nust be in
that | ocation, there inherently has to be an
interpretation of where they place them And many of
the guidelines are on that vein of finding suitable
habitat in the vicinity to ensure the nost appropriate
habitat is protected. It is not clear.

Wll, in this particular guideline, what circunstances would
you create a SPZ different fromthe place in which the
hi gh density was observed?---You would have to ask the
DSE.

H S HONOUR: What do you say about the statenment "rich
mamal sites, well docunented sites that are
particularly rich in mammual species will be included in
the SPZ or SMZ wherever practical."” Wasn't M Henry
telling you that this was particularly rich in manal
speci es?---M understanding of that is that that is
mammal s in addition to those referred to in the
arboreal mammal section above, though again you would
have to clarify with the DSE

MR NI ALL: Now, below on page 4 "Can we really not follow the
managenment plan", sonmeone said "Wat floodgate does
this open", do you see that?---Yes.

And there's reference to Yal ny Road, Survey Road coupe, Cabon
coupe?- - - Cabon, yes.

Cabon coupe. They were all references to coupes in which
surveys of mammal s had been undertaken already, aren't
they?---That's ny under st andi ng.
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confirmone way or the other.

And what was happening at this neeting was that VicForests

Vel |,

Vel |,

Vel |,

were saying that if we have to give up our coupes for a
SPZ for arboreal mammals in these two coupes, what wll
happen in relation to all the other potenti al
sites?---No, that's a msinterpretation of the notes.
what was the interpretation of "what floodgate does
this open"?---The di scussion was regarding to - the DSE
provide additional interpretation to the managenent

pl an on issues through docunents such as the managenent
procedures and ot her guidance, and the reference to

fl oodgates opening is would there be concern if people
percei ved that additional prescriptions had been given
that may be perceived to be in contrast to the
prescriptions wthin the managenent plan, and woul d
there be a concern that people would say that the
managenment plan loses its value if interpretations were
had. And | guess VicForests' stance was that in the
di scussion regarding that - when plans are 15 years old
and are superseded by other docunents, that this

al ready happens, and that is the reference to the

f | oodgat e. The Yal ny Road surveys are a further

di scussi on which was not connected with that.

you have got a good nenory of that now, don't you,

M Spencer ?---1 have a good nenory of the general

di scussion - - -

you have got a good nenory of what the floodgate was
about, and that it had nothing to do with Yal ny Road
and Survey Road, is that right?---That's ny

under st andi ng.
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But you have got no recollection of who asked the question
"Can we really not follow the managenent plan"?---I
remenber the thrust of the discussion, not who said
which bits, no.

Now, the bottomline at this neeting was that VicForests was
| obbyi ng DSE not to provide a SPZ in response to the
surveys?---That's not correct.

Can you go to page 5, which is the next page, and you wil|
see in the mddle of the page there's a reference to
Adrian, do you see that?---Yes.

And that's Adrian Morrees?---Morrees, yes.

And he is a DSE enpl oyee?--- Yes.

Do you know what he does at DSE?---1 am not sure of his exact
title, though he is a senior biodiversity staff nenber
i n Mel bour ne.

And he suggested that spotlight surveys should be done in the
park to denonstrate the lack of rarity of this density,
do you see that?---That's what the notes say, yes.

So here is M Moorrees trying to underm ne the validity of
the survey, wasn't he?---You will have to ask
M Moorrees that question.

Vel | what was the context in which he said that?---1 believe
it was said in regards to the context of the current
validity of the managenent action, but | really
unfortunately - | don't know.

What do you nean it concerned the validity of the managenent
action?---1 guess it was supporting the theory in
regards to was this truly rare or not, but | am very
vague on recalling that statenent.

He was supporting VicForests' view that "W need to work out
ways of how to get around these survey results", wasn't
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he?---1 disagree.

Have a | ook on the next page, this is the |ast page, there's
a reference to "anend the forest managenent plan", do
you see that ?---Yes.

"Need anal ysis of reserved areas to see if these
densities"?---Yes.

See that? And if you go to your handwitten notes - your
typed notes on page 3, it's said at the top of that dot
poi nt "Need an analysis of reserved areas to see if
t hese densities exist throughout the reserves and
therefore are not rare, then anend the forest
managenent plan", do you see that ?---Yes.

So the idea there was that someone would do sone surveys in
the park, the reserved areas, correct?---Yes.

Wul d establish that densities weren't rare, correct?---They
woul d establish one way or the other.

Wl | that was the purpose of it, wasn't it, to establish that
they are not rare?---1f that's what they established
through finding not rare, that it was abundant.

And then anmend the plan?---The plan is currently being
amended so - - -

Vell just look - - - ?---1t would feed into the forest
managenent plan anendnent.

Just |l ook at the top dot point, M Spencer. It says "Need
an analysis if exists and therefore not rare, then
anmend the forest managenent plan", do you see
t hat ?---As woul d be good forest managenent planning,
yes.

Vel l, why wasn't conplying with the managenent plan good
forest managenent practice?---This discussion is not

regardi ng the individual conpliance of the nmanagenent
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plan, it's regarding the application of a section of

t he managenent plan and how applicable it is.

Vi cForests had hit a hurdle with these surveys and wanted to

get over that hurdle either by undermning the surveys
or anendi ng the managenent plan, correct?---VicForests
required clarity in regards to what the managenent pl an

was requiring in regards to these surveys.

Now, staying on that page, that |ast page of your handwitten

not es?- - - Yes.

You say "Soneone said need to place 100 hectares of reserve,

400 by 100 hectares of reserve, issue is the EPBC."
Now, you know the EPBC is a reference to the
Envi ronment Protection Biodiversity Conservation

Act ?---That's correct.

And that's a Commpnweal th Act ?---Yes.

Designed to protect the environment?---1 am not very

Vel |,

famliar, but | believe so.

what was the issue about that Act that was being

di scussed?---M/ understanding was the |ink between the
EPBC s requirenent to conply with State | egislation,
and that if it was seen that we needed to be sure that
we conplied with the managenent plan, so that we

continued to conply with the EPBC.

Was there a fear that avoiding this prescription would

contravene the EPBC Act ?---There was no discussion of
avoi ding the prescription, there was discussion of
ensuring the prescription conplied wth the managenent
plan so it conplied with the EPBC, that's ny

under st andi ng.

And a little below there's a reference to Brown Muntain
"prescription, trigger level net, create the SPZ, DSE
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create the SPZ", do you see that?---Yes.

And that | suggest was a pretty straightforward application
of the managenent plan, do you agree with that?---Yes,

t he question was where the SPZ may be created if the
trigger level was net.

So the question was not whether there would be an SPZ but
where it would be, is that right?---This is a
description of the sequence should the trigger |evel be
met .

Wiere else could it be?---Sorry?

Wiere el se could the SPZ be?---You would have to ask the DSE,
it's not explicit in the prescription wthin the
managenment plan where the hundred hectares would be
| ocated, it is not clear and we would require - and the
DSE woul d need to create it as stated in those notes.

And then the | ast dot point on that page says "There's no
| egi sl ative regulatory requirenent for VicForests to
respond to the trigger points"?---That's correct.

So if atrigger point is reached in relation to any
prescription, including an action statenent, there's no
| egi sl ative regulatory requirenent for VicForests to
respond, is that your evidence?---That's not what that
says, no.

Vel |, what trigger points are being referred to
there?---\Well, the trigger point above requires DSE to
create areas within the SPZ Vi cForests cannot create
SPZ, therefore there's no requirenent for VicForests to
respond; it requires DSE to respond.

You say VicForests can't create a SPZ, is that your
evi dence?---That's correct.

|s there anything to stop VicForests fromnot |ogging an area
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where a trigger |evel has been reached?---Sorry, can
Vi cForests just not undertake its operations? |[|s that
what you are asking?

Yes, if a trigger level is net, yes?---Surely VicForests can
not undertake its operations at any tine, but is it
required to, is what is being stated here.

Well let's just take that one step at a tine. Firstly you
accept that VicForests has the option of not | ogging
where a trigger level is nmet?---VicForests has the
option of not logging in any area at a cost.

And one of the circunstances in which it would not - could
stop logging is if a trigger level was net?---1t could
be.

But that's never been a reason for VicForests not to |og, has
it?---Well, the trigger |level has only been net once,
as you said, so that's this case, and we are yet to
harvest in this area, so | would say we have held off
| ogging until direction has been given.

Directions been given by whon?---The DSE

Wl |, when did you hold off |ogging?---Wll, we haven't
harvested yet, so - - -

So are you saying that you are not harvesting until
Vi cForests - until DSE gives you a direction?---And DSE
provi ded us that direction.

So your answer is, or your evidence is, | should say, that
al though the trigger point was reached, VicForests
woul d not refrain from harvesting these two coupes
unl ess DSE put in an SPZ?---That's not correct.

Vel l, in what circunstances would VicForests refrain from
harvesting these two coupes based on this trigger
| evel ?---1f directed by DSE that they were review ng
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the application of the procedure that required themto
act, VicForests would not harvest until they had
confirmed what their action is, which in this case was
the creation of a reserve outside the coupes and the
direction was given that we were able to harvest.

And in the absence of an SPZ or a direction from Vi cForests,
the reaching of that trigger |evel would never, on this
prescription, would never stop VicForests from
harvesting, is that right?---1f the reaching of the
trigger level requires DSE to act, VicForests wll
engage with DSE in regards to what their action would
be, and when they have given guidance that they have
followed their action and that it doesn't affect the
harvesting, then VicForests woul d proceed.

Well, just put DSE out of the equation for the nonent and
just concentrate on what VicForests would do. |
VicForests is satisfied that a trigger level is reached
inrelation to a particular coupe, or coupes 15 and 19,
under this particular prescription it would not itself
not harvest?---That's not correct.

Wll, has it turned its mnd to whether it should harvest
i ndependent |y of what DSE says?---1'msorry?

Has it turned its mnd to the question of whether it should
harvest 15 and 19 independently of what DSE says?---1It
requires DSE's direction if the trigger |evel has been
met .

Now, there was a subsequent neeting on 7 May?---Yes.

And | just want to ask you a few questions about that, if I
may. Have you got the mnutes there?---Yes.

O the notes, | should say?---Yes.

You and M Potter attended for VicForests and DSE was
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represented by Incoll, Henry and Arnold,
correct?---That's correct.

Now, under the headi ng of "Purpose", it says "Myve towards an
agreed protocol, need to get out of the reactive corner
that we are currently in." Do you see that ?---Yes.

What was the "reactive corner"?---The reactive corner's in
regards to identification of a threatened species by
i ndi vidual s or organisations outside the DSE

And why does that place VicForests in a corner?---Because if
Vi cForests needs to hold its harvesting just before it
occurs, that's disruptive and costly to our processes.
So we would prefer to have a cl earer nechani sm or
create a nmechanismso that that's unlikely to happen.

Vll, why wasn't the situation that if it receives
information from environnental groups or the public
about the presence of threatened species, that it m ght
go and try and find out for itself whether the species
are there, why wouldn't it do that?---This neeting and
this sequence of neetings was conpletely about what was
t he appropriate process should we be given information
by menbers of the public or groups regardi ng endangered
species and trying to provide clarity regardi ng what
was the appropriate course of action.

But why is it a problemif you get information that
t hreat ened species are present in a coupe?---I1t's not a
problemin terns of what we receive, it's a problem
regarding clarity, what we should do about it.

Soit's a problemif you actually have to do sonethi ng about
it, is that your evidence?---No, it's that there is not
clarity currently regarding the process of verifying
and addressing those findings.
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Wll alittle bit below, under the heading "Coments", you
say, at about four paragraphs down: "It is possible to
estimate the resource likely to be applied to address
politically notivated coupe surveys", do you see
t hat ?- - - Yes.

What's "politically notivated" nean in that
context?---Politically notivated in that context is the
potential that surveys are used as a neans to disrupt
| egal harvesting operations, and the potential that
sone surveys nmay not be legitimate.

Vell, legitimate, by "legitimte" you nean accurate?---That's
correct.

So if they are accurate there's no problemwth them is that
right?---1f they are verified there is no problem

W will cone to verification in a mnute. But you then go
on - the notes go on to say "The pressure created from
surveys will not go away, it has taken a long tine to
use manmal surveys as a technique to limt harvesting
operations", see that?---Yes.

Now, that's VicForests's perspective, isn't it?---That's not

correct.

Vel |, whose perspective is that?---Well, it was the
perspective of soneone at the neeting, | believe that
was soneone from DSE. But again | am not 100 per cent
sure.

Well, you see these surveys as a technique to limt

harvesting operations, don't you?---Potentially, yes,
sorry.

You don't see themas a technique to try and work out whether
t hreat ened species are present in coupes that
Vi cForests is about to |l og?---They may al so be that.
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And if they were that, that's an entirely legitinmte process,
isn't it?---As | said, if there is a verified finding
and actions need to be taken, then that's what we nust
do.

And the purpose of this neeting was to try and work out how
they m ght be verified?---The purpose of this neeting
was the process to be undertaken should the public or
ot her groups provide techni ques, yes, including
verification.

Now, you say - | beg your pardon, | said that a nunber of
tines. Bel ow "Pre harvest discussion paper"” there's
reference to a discussion paper prepared by M Henry,
woul d you have a | ook at this docunent, please? Now,
that's a copy of the discussion paper that was
distributed at the neeting of 7 May, wasn't it?---1t
appears to be, yes.

| tender that, if Your Honour pleases.

#EXHI BI T 55 - Discussion paper relating to pre harvest flora
and fauna surveys.

MR NI ALL: Now, did you read that, M Spencer, at the
time?---Yes.

If you go under the headi ng "Background”, at paragraph 3 it
says "Some FFG action statenents include prescriptions
for the protection of species and comunity | ocations
or habitat in the vicinity of the record”, do you see
t hat ?- - - Yes.

And that's your understanding, isn't it?---Yes.

And it says in the next paragraph "Application of these
prescriptions is often on a site by site basis as
initiated by discovery of the species"?---1"msorry,
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1 t he next paragraph, yes. Yes.
2 "And in some cases there's a prescribed ceiling.” And t hen
3 t he next paragraph it says: "There is currently no
4 requi rement to undertake surveys for significant
5 speci es and communities in proposed or approved
6 coupes" ?- - - Yes.
7 And that's DSE - VicForests' position, isn't it?---This is a
8 di scussion paper witten by the DSE, but we agree with
9 t hat .
10 Yes. Now, the next paragraph says: "The absence of pre
11 harvest survey process exposes DSE and Vi cForests to
12 t he prospect of inadvertent damage or destruction of
13 significant species sites, or advertent danmage if a
14 report of a species present has been nade. Negati ve
15 publicity and accusations of breaches of our own
16 gui del i nes and possi ble | egal challenges to tinber
17 harvesting." Do you see that ?---Yes.
18 And the author says "Pre harvest survey process woul d
19 decrease the risk of inadvertent damage." Now, do you
20 agree that the absence of a pre harvest survey process
21 exposes VicForests to the prospect of inadvertent
22 damage or destruction of significant species
23 sites?---Potentially.
24 And do you agree that if VicForests has a report of a species
25 present, then there mght be the risk of advertent
26 damage, do you agree with that?---1"msorry, | don't
27 under st and.
28 Well, if VicForests has a report that a species is present,
29 and it proceeds to log, then it has the prospect of
30 damage which it knows will occur?---1f there's a
31 verified report that there's a species present,
. VTS CN: PN 16/ 3/ 10 813 SPENCER XXN
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Vi cForests will conply wth the managenent plan of the

action statenments and apply its prescriptions.

| am not tal king about conpliance with action statenents, |

Yes?- -

Yes?- -

Vel l,

am tal king about - and this paragraph is tal ki ng about
- damage or destruction of significant species
sites?---1"msorry, | understand the question to be if
Vi cForests knew that a specie was there and ignored

t hat .

-1s that the question?

-If VicForests chose to break the action statenent and
t he managenent plan, there may be consequences but |
don't understand, is that the question?

under st ood your evidence to be that nere - take the
arboreal mammals - nere presence of a species is not
enough, it has to result in the creation of an SPZ, is
that right, in order to trigger a prescription?---If
there's a prescription and it needs to be applied,
VicForests will wait for it to be applied and then
continue, as was the case with the arboreal manmmal s.
let's take the arboreal manmals on coupes 15 and 19.
Now, would you agree that if VicForests |ogged coupes
15 and 19 tonorrow, there would be the prospect of
damage or destruction of a significant species site for
those two species of glider?---1 amnot quite clear -
exactly clear what "significant” neans in terns of the
questi on. | amclear that if we | ogged tonorrow we

woul d adhere to the prescriptions.

| am not asking about prescriptions, | am sinply asking you

about the effect that | ogging will have on sone
ani mal s. And do you agree that if VicForests |ogs 15

and 19 tonorrow, there's a prospect of danmage or
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destruction of a significant species site for the two
species of glider?---1"msorry, | amnot in a position
to say is that a significant specie site. There's too
much interpretation in the question, |I'msorry.

Well, you are not in a position to know because you don't
have the expertise to identify a significant specie
site for the gliders?---That's correct.

Dd VicForests, or after getting this report on or before 7
May, has it ever made any enquiries about whether
coupes 15 and 19 are significant species sites for the
two gliders?---Certainly we have nmade enquiries with
the DSE in regard to how the prescriptions will be
appl i ed.

But has it made its own enquiries other than speaking with
DSE about whet her coupes 15 and 19 are a significant
specie site?---No, not outside DSE

And has it asked DSE whether 15 and 19 are a significant
specie site?---1 haven't been involved in such a
di scussi on, no.

H S HONOUR: Well, you have been told by M Henry that it's
very rare, that's what the notes say?---Certainly it
indicates M Henry said that it's rare.

Yes.

MR NI ALL: Just turning back to the - and what M Henry
suggested as a proposed nethod of reducing the risk was

a pre harvest survey process, correct?---Anongst ot her

proposal s.
Yes. Let's just concentrate on M Henry's proposal . He
said "Proposed nethod. Survey shoul d target species

and communities which have a prescriptive requirenent.”

Do you see that ?---Yes.
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"And secondly are known to or are likely to occur in the sane
forest type and geographic area"?---Yes.

"And able to be detected using readily applicable
met hod" ?- - - Yes.

"And surveys should target coupes which are likely to support
t he surveys that have not been previously harvested and
are in forest types which are likely to be
controversial", do you see that?---1 see that in the
not es, yes.

Now, in relation to the first three points, prescriptive
requirenments, known or likely to occur, and readily
applicable, M Henry identifies the |ong footed
pot or oo, do you see that, under species wth
prescriptive requirenents?---Yes.

O bost spiny crayfish?---Yes.

Powerful ow and sooty ow ?---Nests and re sights, yes.

And the quoll?---Den sites, yes.

And the giant burrow ng frog?---Yes.

In relation to each of those species, | suggest, that they
have got prescriptive requirenents, they are known or
likely to occur in the sane forest type as the four
Brown Mountain coupes, and they are able to be detected
using a readily applicable nethod, which has a
reasonabl e |ikelihood of detecting the species if
present, do you agree with that?---1 am not aware of
the readily detectable, but | agree with the other
parts of the question.

Well, go over on to page 3, under triage of species and
community target survey, the author says: "The species
i nvol ved are those for which there is a reasonably
quick and reliable survey nethod", and he identifies
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t hose, see that?---Yes.

And he doesn't bold the quoll or the giant burrow ng frog, do

Now,

you see that ?---Yes.

inrelation to the quoll, are you aware of the evidence

that Dr Bel cher gave in this proceeding that there is a
relatively sinple nethod of surveying which if
conducted at the right tine of the year would indicate
presence to a degree of accuracy between 70 and 80 per
cent, are you aware of that evidence?---No, | am not,

t hough the prescription is not in regards to the quol
itself, it's in regards to den sites, which | believe
M Henry was suggesting are difficult to | ocate.

There is no prescription in regards to the quoll per

Se.

So if you see a quoll in the site, it doesn't have the

Vel |,

protection, but if you see a latrine it does, is that
right, is that your understanding?---1 would need the
managenment plan in front of ne to read that, so the
prescriptive prescription is ny understanding is for
the latrine site.

the position was that at all events on 7 May is that

M Henry had suggested a pre harvest survey process

whi ch woul d decrease the risk of inadvertent damage and
proposed a nodel, do you agree with that?---He proposed
that that may be one road that the DSE and Vi cForests
or VicForests may go down in preparing what was the

pur pose of this group was to devel op for senior
managenent and the governnent sonmething to define the

way forward in regards to applying the prescriptions.

And that nodel he suggested as one of them hasn't been

accepted by VicForests, has it?---That nodel was one of
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many, and it has yet to be - the best avenue is yet to
be deci ded by the DSE and/or VicForests.

It's not been accepted by VicForests to date, has it?---1t's
certainly not our policy at the nonent, no.

And it's not been accepted by DSE to date?---That's ny
under st andi ng.

Now, going back to the notes of 7 May, just a couple nore
questions, if | may, under the heading - have you got
that, M Spencer ?---Yes.

Under the headi ng "Background: prescriptions have
i ncreasi ngly noved from managenent plans to action
statenents. There is no specific legal requirenent to
undert ake surveys. They have been undertaken in the
past in response to stakehol der issues. This is
ultimately so harvesting can be undertaken." What is
meant by that?---What's nmeant by that is if there are
surveys in areas of park or identification of species
in areas that are away from harvesting, there's not
necessarily imedi ate response, though if harvesting is
to continue a verification of the survey result is
needed in a tinely manner, therefore what's being
stated there is that the nechanismto trigger surveys
bei ng undertaken by DSE has been in only response to
areas where harvesting - where there is a tine pressure
to respond.

And over on the next page, page 6, under the heading
"Response to fauna detection", the topic being
addressed is what will be credible report which would
trigger further investigation, is that right?---That's
correct.

So a non credible record would be a sighting, is that
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right?---That's what this is indicating, yes.

And so the process was that if it was nerely a sighting it

Woul d

Al l

woul d not be credible and DSE woul d respond re | ack of
information, is that right?---Wuld not respond, yes.
not respond or would respond?---That it wasn't a
verified sighting if it was not credible, therefore
this is considering that sightings alone would not be
considered a verified sighting and therefore would not

trigger a response.

i ght. And then in order to be treated as a credible

report it needed to be docunmented with survey

techni ques, grid references, date, tine, who the
observer was, and if survey at |east one kilonetre on a
track or the bush. So that would need to be the
starting point for a credible report, is that

right?---This was the discussion at the tine, yes.

And over on the next page, it says "Proposed process, can

there be a cut-off prior to harvesting to renove the
need for a pre harvest survey?" In terns of the inpact
on the species of animals, the cut-off prior to
harvesting is of no significance, is it? Sorry, |

wi t hdraw t hat . Just going on to - the need for a
cut-off prior to harvesting is entirely a question of
| oggi ng | ogi stics and convenience, is it not?---About

certainty of harvesting, that's correct.

And then it's said the proposed process, would the

st akehol der indicate high density area; (2) distribute
correspondence; (3) DSE review report density sighting
for credibility check. If not credible, as you have
just said, DSE will respond and that's the end of it.

If credible, survey needs to be undertaken. And if
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credi bl e, harvesting put on hol d?--- Yes.

So the process was that even with a credible report, a survey

woul d need to be undertaken?---That was what was being

proposed, yes.

What woul d be the purpose of a survey?---To confirmthe

So if

Vel l,

findings of the report.

you had a giant burrowi ng frog which had been seen in a
coupe and it was docunmented with all the survey

techni ques, grid references, date, tine, who the
observer was, where it was, that would sinply pronpt a
survey by DSE, is that right?---Cearly this discussion
was at a broad high |evel above specific species which
t he purpose of the neeting was to build a franework and
then detail down to the issues you are reaching. The
broad approach in four dot points was that this would
be the approach. It may not be applicable to al
species at all tines, and that work is yet to be

under t aken. So | can't specifically reference the
frog, but the broad approach was that was the intent.
the reference to a survey needing to be undertaken,

what | suggest is that's not about confirmng the
sighting, it's about replicating a sighting, isn't
it?---That's certainly the broad approach being
indicated in this proposed process, yes.

order to get protection for a giant burrow ng frog
under this process, it would need to be observed at

| east twice, is that right?---Again, this is not a
speci es-specific approach, this is a general approach
whi ch may not be applicable to all species, but the

di scussion was at a high |evel framework |evel. So to

answer your question on a specific species is very
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difficult.

And at the high level, the purpose of those processes was to
make it as hard as possible to establish presence of a
threatened fauna in a - - - ?---That's not correct.

Attached to that docunent is a table which sets out the
advant ages and di sadvant ages of surveying, do you see
t hat ?- - - Yes.

And surveying all coupes under "Advantages", it said
" Conpr ehensi ve", do you see that?---Yes.

And | won't read them but it sets out the advantages. And
under "Di sadvantages" it's very expensive, species
return, |ow value for noney, hard to w thdraw once
started, tinme consum ng, risk of reduced resources
avai |l abl e, may not be conprehensive, not broad scale,
| andscape species still exposed to new report, do you
see that?---1"msorry, the last three dot points don't
relate to all coupes.

Ckay, they mght relate - - - ?---1"msorry, wthout the
lines it's difficult.

Yes. But the point is that this is a table starting with
al |l coupes being surveyed and going down to the bottom
which is "no survey, all coupes harvest", do you see
t hat ?- - - Yes.

And it starts with "very expensive, risk of reduced resource
avai l abl e" right dowmn to "no survey", which provides in
t he second columm as an advantage it's cheap and it's
got nore certainty with VicForests?---It includes a
nunber of options. | don't think it's sequential down
froma lot to |less, because you will note the third one
has as nuch survey as the first one.

Well, certainly - let's just conpare targeted triage versus
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no survey?---Certainly that's the sequence, yes.

Wll, let's just conpare those for one mnute. You have got
targeted triage and the di sadvantages or the advantages
are set out, that there's species targeted, high
qual ity species distribution data, but the
di sadvantages are that it's tinme consum ng, risk of
reduced resource availability, not targeted at |ogging
coupes, costly, still exposed to political risk. Now,
conparing targeted triage - - - ?---1'msorry, again
you are m xing the two paragraphs.

H S HONOUR: Yes.

MR NI ALL: Well, where does targeted triage stop?---Were the
break is. So it stops at "risk of reduced resource
availability". Sorry, the headings in the left are
centered, not at the top.

H S HONOUR: Wll, | take "all coupes” to relate to the
entries down in advantages down to "relatively quick",
which is the first Iine relating to targeted
triage?---That's correct.

And then | take "broad scale nonitoring” to commence - - -
?---At "high quality species distribution”

"H gh quality species distribution data", and under the
headi ng "Re courses”, 50 to 200 per year, and then
"Responsive" is the bottomline?---That's correct.

Yes.

MR NI ALL:  Now, just a sinple point there, M Spencer, is
that the process VicForests has chosen is not to
survey, correct?---Apparently VicForests is under the
status quo as this discussion has not cone to
conclusion, that's correct.

The status quo is no survey?---That's correct.
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And that's because it's cheap and it's got nore certainty for
Vi cForests?---You can't relate what we are doi ng today
with this table, as no decision or finalisation of this
di scussi on has been cone to.

H S HONOUR: At the nonent aren't you in the bottom
[ine?---W are, yes.

Yes. At the nonent what happens is responsive to specific

issues as they may arise?---That's correct.

Yes. What does "bust uncertainty" nmean?---Mst, |'msorry.

It should be "nost uncertain"?---1 would have thought so.

Yes, | wondered about that. And "10 to 30 coupes per year
potentially", it could be that high? The responsive
approach could still require 10 to 30 coupes per year

to be addressed?---That's what we were theorising, that
was an estimate.

Yes.

MR NTALL: And in terns of the responsive approach,
VicForests is itself not conducting surveys, is
it?---VicForests staff are not conducting surveys, no.

H S HONOUR: Well, the targeted triage category |ikew se
estimates perhaps 20 coupes per year, but it seens to
envi sage six person days per coupe specifically, is
that right?---That's correct.

| see, yes.

MR NI ALL: Now, do you have a copy of your slide pack,

M Spencer ?---1 do.

It's Exhibit L, Your Honour. Can you go to slide 41,
pl ease?- - - Yes.

And this relates to coupe 19, is that right?---Yes.

And the purpose of this slide is to denonstrate pictorially
how t he coupe overlay process intersects with data on
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the G S?---That's correct.

And in this particular intersection it's a | ace goanna, do
you see that ?---Yes.

And it says it was seen - - -?---Yes.

And | will ask you to accept that the record indicates that
it was seen in Novenber 2001. You will see that from
page 147---2000.

2000 and 2001, there were two sightings, | beg your
par don?- - - Yes.

Now, but only one seens to be on the G S at slide 41. So is
it the position that the current position is that the
overl ay process uses detections of species which are
sinmply based on a sighting and are up to 10 years
ol d?---The overlay process identifies hits within the
t hreatened fauna | ayer, sone of which are well ol der
than 10 years old and have been collected by a variety
of mechani sns, including sightings, call play-backs and
ot her nethods, that's correct.

This one seens to be seen?---That's certainly what this
appears to say, yes.

So that suggests that the coupe overlay process as it's
currently done will ook at detections which are sinply
a sighting, including sightings which are a decade old,
but wll not |ook at current records unless they are
verified, is that right?---The coupe overlay process
checks the threatened fauna | ayer provided by the DSE.
What the DSE include in that is up to the DSE. W use
it to identify where there are hits with that |ayer.

And if you go to slide 53 - - -

H S HONOUR: So if the DSE adjudged that a sighting is
sufficient evidence, then you would proceed on that

. VTS CN: PN 16/ 3/ 10 824 SPENCER XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

Yes,

basis, is that right?---That's correct.

all right.

MR NI ALL: But then why did you spend all that time on 7 May

trying to work out a protocol for what woul d be
accepted and not accepted?---Because there's - | guess
the actions, the sightings within the threatened fauna
| ayer don't necessarily trigger an action. Sonme of

t he sightings which are old and have been only cal

pl ay- backs, when provided to DSE as a part of the TRP
process, they evaluate the rel evance of that sighting
and provide us direction in regards to the application
of the prescriptions or otherw se. Because the

t hreat ened fauna record contains such a variety of
known sightings that sone of them are very historic.
In regards to the process on May 7, we are trying to
address what happens if it is not on that threatened
fauna layer and it's very recent, and it needs a tinely
response due to the inmm nent comencenent of

har vesti ng. That there isn't a clear process.

Wi | st when we use this layer it's the TRP approval
process which we have nentioned takes sone nonths and
provi des opportunity to discuss the validity and the
reaction and what is the appropriate prescription. A
sighting just before harvesting needs a tinely

response, and that's what this was discussing.

In terms of coupe - well, if it needs a tinely response, then

why erect such a conplex system of

verification?---Wll, this is a sinplification we were
attenpting.

Wll, a sinplification fromthe current systen?P---It's not an
easy - it's not an easy issue to deal with in regards
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Vel |,

to a sinple process. So while this may appear
conmplex, it is - we were proposing what nmay be a clear,
transparent and sinple process.

have a | ook at slide 53, please?---Yes.

And this relates to coupe 26, at the northern end of the

bl ock?- - - Yes.

And this is a reference to a dianond dove, which it appears

was seen in February 1999, and you get that frommap 14

on the agreed - - -7?---Yes.

And as | understood the reason this chart was nmade was to

show how detail ed the process is and how careful the
process is and how seriously VicForests takes records,
is that not right?---This process shows the desktop
anal ysis involves field captured data that's captured
over sone tine, to denonstrate that, the power of
undertaki ng spatial desktop analysis in the process,

yes.

So the desktop analysis captures a di anond dove seen in

February 1999, but it didn't capture the hair tube that
was di scovered in January 2009 and whi ch had been
verified by Dr Triggs, is that right?---1f the DSE
hasn't included into their layer - and the |layers from
DSE are not fixed, they provide us updates regularly
and we have a process of nmanagi ng those updates. But
if that hair tube information wasn't deened by DSE to
be included in this layer, then no, it hasn't picked it
up because it wasn't available information through this

process.

So VicForests would be happy to rely on 1999 data, but it's

not interested in seeing whether there's any nore

recent relevant data in relation to the coupes?---W
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are happy to rely on the data provided by the
regul at or.

And if you go to 63, there's a reference there to - | have
asked you sone questions about the SNVA, but right at
the top in the mddle there are two dots or two hits
for the threatened fauna, slide 63, do you see
t hat ?- - - Yes.

And if you |l ook at map 14 of the agreed nmaps, the nore
northern one of those appears to be a powerful ow,

Cct ober 19797?- - - Yes.

And again VicForests examned that record but didn't turn its
mnd to the fact that Dr Bilney had heard a powerfu
ow and a sooty ow in January 2009, is that
right?---1n relation to that record, it was provided to
DSE as part of the approval process, and DSE have
confirmed that there was no action for VicForests to
take in regards to the powerful owl, that powerful ow
si ghti ng. Vi cForests can only respond when there's a
prescription to apply.

Wiy can it only respond when there's a prescription, why
can't it respond when it gets information about the
presence of a threatened species?---W can respond by
di scussing with DSE what our obligations are, we can't
create additional prescriptions within DSE docunents.

But VicForests could decide not to log, could it not?---It's
not VicForests' role to decide the rules which we work
within, it's our role to apply them

Now, | want to ask you now about a different topic, and that
is the sighting of the long footed potoroo in August
2009 and your involvenent in that process. Now, as |
read your affidavit you don't refer to it - -
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-?---Excuse nme - - -

Your involvenent in that process, is that right?---That's
correct.

Al right. But M MacDonald refers to - his affidavit
refers to various steps that you - or the invol venent
t hat you had. Now, you know that the DSE was provided
with a video footage of 5 seconds and a still photo of
what was said to be a |long footed potoroo in coupe 15,
do you know t hat ?-- - Yes.

And you al so knew, didn't you, that on 25 August a M Trotter
of the DSE had attended the site where the photo was
said to have been taken and confirmed the | ocation of
that site, do you know that?---Prior to the last three
weeks | actually did not know that, |'msorry.

Now, your first involvenent, as | understand it, was the 8th
Sept enber when you were asked to review sone maps for a
proposed SMZ and retai ned potoroo habitat, is that
right?---Sonme maps regarding to a proposed SMZ whi ch
contai ned retained habitat, yes.

Now, could the wi tness be shown exhibit or attachnment CV 42
to the affidavit of M MacDonal d?--- Thanks.

Does Your Honour have a copy?

H S HONOUR: | do.

W TNESS: Sorry, what nunber was that?

MR NI ALL: 427---Yes.

Now, that's an email that you sent at 5.20 pmon 8
Sept enber ?---That's correct.

At that point you had been provided with two proposed nmaps,

hadn't you? And | suggest the first of those ones was

Qv 3 - - -?---Sorry, | agree | was provided with those
two maps, | am just checking the sequence of events.
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Yes, | believe so.

And the second of the maps which had come fromDSE is at CV
407?- - - Yes.

So you had been asked by M MacDonal d, had you, to | ook at
the two versions of the proposed habitat
prescriptions?---Yes.

Now, going to your email, that deals with the DSE response.
But can | take you to CV 39, which was the one that
Vi cForests had been prepared. Now, this had been
prepared - CV 39?---Yes, sorry, | amjust confirmng
what | was | ooking at. Yes.

Now, M WMacDonald says in his affidavit that this was
prepared by Larissa Mirray?---Yes, now | understand
what | am | ooking at, yes.

And she's a forester enployed by VicForests?---Fornerly
enpl oyed, yes.

She's no |l onger there?---That's correct.

And she doesn't have any training or qualification in
relation to the ecology of the potoroo, does she?---No,
not that | understand.

And do you know that she'd been asked by M MacDonald to
prepare a map representing a proposed SMZ?---1 can only
assunme that fromthe fact that the map was prepared by
her .

Now, you will see the map contains a 100 netre buffer on
Brown Mountain Creek, do you see that?---Yes.

And that was what was proposed to be the retained LFP
habitat, wasn't it?---The problemwith this map is it's

unclear that that's the intent, but one can interpret

t hat .
Well, that's the interpretation you nmade, isn't it? Because
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you say in your email on 8 Septenber that - at the
bottom "It could appear to ne that there is capacity
to make an FMZ that is larger than 150 hectares by

i ncorporating existing park and then focusing the LFP
retained habitat in the gullies with 100 netre buffer
and park areas", do you see that?---M/ comment is on

t he DSE proposal, not on the VicForests map.

Yes, but your proposal or your suggestion is to focus the LFP
retained habitat in the gullies with 100 netre
buffer?---As defined in the action statenent.

Well, there's a 100 netre buffer set out in the action
statenment, is there?---No, but the action statenent
clearly defines that the | ower slopes and hydrol ogy
shoul d be preferred for retai ned habitat where
possi bl e.

W will cone to that, but | just want to ask you sone
questions about this 100 netre buffer. By this stage,
whi ch is Septenber, VicForests had agreed to the
inmposition of a 100 metre buffer, hadn't it?---1I
bel i eve so.

It did that in June 20097?---1 believe so.

And did you know that M Long had made an assessnent of the
i npact of 100 netre buffer, a rough assessnent of the
i npact of the inpact of 100 netre buffer as early as
January 20097?7---No, | didn't know that.

But certainly by June 2009 VicForests already knew that it
was conmtted to 100 netre buffer, correct?---1 believe
so.

And so there was a real advantage in putting the LFP retained
habitat in that buffer, wasn't there?---1t's certainly
sound forest nmanagenent planning to use multiple
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pur poses for reserves, and throughout the managenent
plan and all forest managenent planning the concept of
mul tiple use reserves is well engrained. Yes, if a
buffer was already there, and | believe the action
statenment for the long footed potoroo outlines that if
reserves already exist they should be used, utilised
for the retained habitat. Therefore to adhere with
the action statenment and the intent, the use of the
buffer is conpletely appropriate.

H S HONOUR: Well, can | just say that as | read Cv 39, the
normal speci al managenent zone as tagged at the bottom
of 160 hectares, appears to be the whole of the yell ow,
is that right or not? The whole of the area - -
-?---1t's certainly what appears to be. The map is
very difficult to interpret.

Well, that seens to be about the right area though, doesn't
it?---Up towards the ridge there, yes.

So what's | abelled as a zone is what's hatched as yell ow,
even though that appears to - no, | won't go any
further. That appears to be what's labelled as a
zone, and then in addition there's a 100 netre speci al
managenment zone in terns of colour, being the buffer,
is that right?---Not in addition, inclusive of.

| see, thank you. Yes.

MR NI ALL: What this nmap represents, doesn't it, M Spencer,
is that firstly you have 160 hectare speci al managenent
zone which is all of the yellow hatching,
correct?---That's certainly what it appears to
represent, yes.

And logging can - | withdraw that. And within that there
is also delineated by the buffer what was intended to
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be retained potoroo habitat?---As per the prescription,
that's what this certainly appears to represent, though
admttedly badly.

And t he consequence of that would be that there could be
logging in the SMZ but not in the retained
habitat ?---As per the prescription in the action
statenent, yes.

So what this was showi ng was that the 100 netre buffer, there
woul d be no | ogging, correct?---Broadly that's what it
appears to be show ng.

But | ogging could occur in the rest of the SM,
correct?---Wth the limtations outlined within the
action statenent.

And in response to that, DSE suggested CV 40,
correct?---Sorry, ny understanding is that there were a
nunber of responses fromthe DSE from different
sections, one of those was CV 40.

But that was the one that you had to | ook at on 8 Septenber,
wasn't it?---Certainly - yes.

Because it's attached - - -7?---Yes.

As exhibit attachnment 3. So - - -

H S HONOUR: Cv 40 and the other plans broadly of that
format have Legges Road in the wong place, is that
right?---No, that's not correct. The incorrect is the
streans - the map streans don't run as far to the west
up Brown Mountain as is indicated in the map. s that
where your confusion |ies?

No, it's not. If you ook at Qv 40 and you | ook at the
cont ours?---Yes.

Com ng back fromthe stream it's quite clear that what you
have just said is not right, isn't it?---Sorry, you are
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correct, now that | recall. The al i gnnent of Legges
Road was updated in nore recent roading |ayers, and you
will note that VicForests is using the nost recent, but
t he DSE person has used the old alignnent, Legges Road
is incorrect, |I'msorry. You are correct.

MR NI ALL: And you can see that nore clearly on CV 41,
M  Spencer, because CV 41, as M MacDonal d says in his
affidavit, tried to superinpose the coupe boundary on
t he DSE di agram and that woul d have Legges Road
runni ng through the coupe?---That's correct.

And we know that not to be the case?---Yes, that's correct.
" msorry.

But for the purposes of your response to that suggestion, the
| ocation of Legges Road wasn't material, | suggest.
And if you go to your email, you say - - -?---Sorry,
whi ch was ny email again, 39?

427- - - Yes.

"Had a | ook at alternate version", two key points, and the
alternate version is the one that we have just been
| ooki ng at . | am not sure why it doesn't utilise
existing park to the north, but it includes extensive
areas of md to late '90s regrow h. Proposed LFP
retai ned habitat as mapped al so includes areas of 1990s
harvesting, which I amsure they will be viewed well.
An LFP retained habitat 90 netre stream buffer also
extends well up the slopes beyond what the pernmanent
stream ext ends. Thi s appears contrary to the intent
of the action statenment, prescription will remain in
t he | ower sl opes. And that refers to what you said a
few nonents ago in your evidence, wasn't it, that you
say that there's a very clear prescription in the
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action statenent?---1 didn't say there's a very clear
prescription. There is a prescription that provides
cl ear gui dance in sone respects.

Could the witness be shown volunme 2 of the agreed bundl e,
pl ease. Coul d you go to page 5547?--- Yes.

That's what you are referring to regarding the rel evant
prescriptions in the action statenent?---That's
correct.

And is the rel evant passage you are tal king about paragraph
5?---Yes.

And it says "The retained habitat will include the best LFP
habitat in SMZ", do you see that?---Yes.

"Which will generally be in gullies and on | ower sheltered
sl opes" ?- - - Yes.

What assessnent did you nake - | w thdraw that. You don't,
as you have said to H s Honour, have any qualifications
or experience in ecology of the long footed potoroo, do
you?---No, that's correct.

You don't have any expertise in determ ning what's the best
LFP habitat, do you?---That's correct.

And it does not say, does it, that the best habitat wll
always be in a gully and a | ower sheltered slope?---No,
it says it generally will Dbe.

Yes. And that it would obviously, | suggest, need to be a
guestion of |looking at the site, would it not?---No
doubt, yes.

And that would be a question on which you would require
expertise, would it not?---That's correct.

So when you said in your email of 8 Septenber that the DSE
proposal appears contrary to the intent of the action
statenent, prescription or remaining on the |ower
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Let's

sl opes, you had no basis for that, did you?---1 had a

clear basis that it says "generally gullies and on

| ower sl opes”. The maps that we are | ooking at were
deskt op bases. This is the first time this
prescription was being applied in a forest. And what

we were working on with these maps was trying to

di scover the intent of the prescription and howit's to
be applied in the forest. And unfortunately these
things are not necessarily easily applied on the
ground, and if the first thing you do is walk out into
the forest without direction as to how it may be
applied, it can lead to confusion and to an inefficient
process. What we were working at here, admttedly
well renmoved fromthe forest, was the concept of how

this prescription should be applied in the forest in

this case. And yes, the guidance | was using was that
it says that we should use generally gullies. It al so
says that where possible - | wll look for it - "these
areas wll retain their existing reservation and zoning
status." It can include part of the reserve, areas

that are already reserved. So | am suggesting that in

terns of a desktop exercise to neet the intent of what
the prescription says, that was ny reading of the
prescription.

be perfectly clear, M Spencer. The reason that you
went for the gullies and the 100 netre buffer was
because VicForests had already commtted to it, was it
not?---As | have said, it is good forest managenent
practice that if there's already a reserve that the
basis of reserving is to use that as a starting point.

Mul tiple use reserves are sound forest nmanagenent
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practice, and yes, that clearly is the starting point

for any consideration.

The starting point was the 100 netre buffer, correct?---No,

the starting point was considering, as | have noted in
ny email, the existing reserves which included the

buf fer and the associ ated parks adjacent to the coupes.

At 8 Septenber did you think you' d better obtain sone advice

about trying to identify the best LFP habitat?---The 8
Sept enber was about working with DSE to come up with
the concept of the interpretation so that field

i nspection can be undertaken, as clearly with the DSE
at this point it was about how is the prescription to
be interpreted. And often wth these prescriptions,
especially on their first placenent in the forest, it
requires sonme consideration as to what the intent was,

because it's not clear cut, no doubt.

Al right. Well, can you go to CV 46, please. Now, this
is an email that's saying it is the nost recent as 9
Septenber 3.52 fromyou to Lee Mezis, and | want you
to turn over the page and you say - this is an enai
fromyou at 11.44: "lLee", that's Lee Mezis,
correct?---That's correct.

"Thank you for the updated nap. | think the general
approach of where the SMZ have retained habitat |ocated
i s good. However, | do not believe that it is the
action statenent"?--- I'msorry, which nunber, I'm
sorry? Is it 467?

CV 46. And over on the second page?---1'msorry.

I's your email 9 Septenber 2009 at 11.44?---1'msorry, yes, ny
m st ake.

And there's a reference to the updated nap. Now, | just
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want to try and identify the reference to the updated
map that you are referring to. Was that attached in
that exhibit of the fold-out map?---No, the fold-out
map is a map created by the DSE, the A4 map is the map
created by VicForests.

Going to your email, you say "Thank you for the updated
map" ?---Yes, |I'msorry, ny mstake, yes.

kay. So what you have got as at 9 Septenber 2009 at 11.44
is two proposals. The first one is the DSE proposa
which is the A3?---Yes.

And the second one is the VicForests proposal which is the A4
within that exhibit, is that right?---That's another
proposal , yes, that's correct.

And what you are doing, going back to your email, in points
1, 2 and 3, is you are responding to the DSE nmap, and
then you go on to say "The attached map has been
prepared to highlight the above issues", do you see
that?---1"msorry, | was distracted, |'msorry.

| amjust trying to identify the two proposals as at 9
Sept enber at 11. 44. Firstly there's the DSE updated
map?- - - Yes.

The A37?---Yes.

And you also say in your email that you attach a map, the
attached map has been prepared?---Yes.

So if we look at firstly the DSE map, which is the A37?---Yes.

And you say "The action statenent prescription says within
each SMZ at |east one third will be protected.”
Looking at the map, is your point there that the buffer
zone is outside of the SPZ?---The SMZ?

The SMZ, | beg your pardon?---That's correct.

Al right. And then you say "Wen the | ong footed potoroo
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1 retained habitat is included in the SMZ it's 220

2 hectares"?---That's correct.

3 "One-third would require 73.3"7?---Yes.

4 "On the map provided the long foot retained habitat is 51".

5 So does that nean you woul d need to reduce the

6 SMZ?---Well, you can take two approaches. You can

7 include - increase the retained habitat or decrease the
8 SME. If you have been conplying with the requirenent
9 to foll ow recogni sed | andscape features such as ridges,
10 spurs and wat er cour ses.

11 But if you increased the |Iong footed potoroo retained

12 habitat, which you said was one option, what would be
13 the problemw th that?---There is no problem and ny
14 map in fact does that.

15 And then you say: "The proposed | ong footed retained habitat
16 contains ... (reads) ... is unlikely to be an issue
17 for potoroos. However, considering public perception
18 | woul d suggest that recent harvesting not be included.
19 The attached map has been prepared to highlight the

20 above issues." Now, again at this point, no one at

21 Vi cForests has tried to find out what would be the best
22 LFP retai ned habitat, have they?---Considering the

23 backward and forward on the concept, no one had been
24 sent to the field at this stage, no.

25 Wiy are you trying to work out the concept and the mapping

26 before you even identify what the best habitat

27 is?---1t's a large area, sonme 200 hectares, which wll

28 take a considerabl e amount of field work wal ki ng around

29 it. To target where people are to | ook and assess the

30 habitat, we need to firstly determ ne what we are

31 asking people to look at, and | guess commopn process is
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that we agree between the two organisations as to what
the concept is so that we can best |everage val ue out
of driving the considerabl e di stance and spendi ng
considerable tine in the forest in Brown Muntain.

That's what we were doi ng.

H S HONOUR: M Nall, I think we will give M Spencer a 5
m nut e break. He has been going for over an hour and
a half.

(Short adj ournnent).

MR NI ALL: M Spencer, could you go to Exhibit CM 46,
pl ease?- - - Yes.

And your email at 11.44. CGot that ?--- Yes.

And the purpose of your email was to comment on a nmap that
M Mezis had sent you?---Yes.

That map was an update on the earlier DSE version which - -
-?---1 wouldn't characterise it as an update, | would
characterise it as a different proposal.

Well, one of the differences between the map attached to your
email and the earlier DSE proposal was that the western
| ateral protections had been renoved?---That's correct.

Does Your Honour have it? And the western |ateral extension
of the retained habitat would have eaten into the coupe
into an area that was not covered by the existing 100
nmetre buffer, correct?---Portions of it may have, yes.

And so that the western extension up the slope, or along
t hose |lines, would have resulted in a | oss of
harvestabl e area to VicForests conpared to its current
position of just the 100 netre buffer,
correct?---Clearly, yes.

And the purpose of this exercise fromyour point of view was
to mnimse the inpact of the proposed habitat zone on
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pl anned harvesting, will it not?---The purpose of the
exerci se was to appropriately apply the prescription by
bal anci ng the needs of harvesting, yes.

From your perspective, bearing in mnd that you have no
ecol ogi cal experience or know edge, was to mnimse the
i npact of the proposed habitat zone on the planned
harvesti ng?---Qur perspective was about determ ning how
we best apply the prescription within the action
st at errent .

And it woul d be best applied from your perspective by
m nimsing any |loss of tinber area?---Clearly, yes.

Now, if you could have a | ook at that A3 again, so you have
persuaded at |least M Mezis to abandon the western
extension, and his version had sinply the 100 netre
buffer, correct?---Though we note that the version
provided, the alternate version | wuld say not a
repl acenment, provides 100 netres on either side of the
stream as alternate to the first version which had only
one side of the stream Yes, it doesn't have
extensions up the left-hand mapped gullies, that's
correct.

Now, the effect of that, if it was introduced, that is the
DSE, this particular version of the DSE proposal, would
be that the yellow strip would be there would be no
| oggi ng, correct?---Yes.

And that is already the case given the buffer that had been
agreed, correct?---Yes.

And the first thing that would be | ogged would be the m ddle
of the SMZ?---Sorry, the first thing?

Wll - - -7?---There was a harvesting coupe within the mddle
of the SMZ, yes.
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Ri ght smack bang in the mddle is coupe 15, isn't it?---On
t he east of the park, yes.

On the west of the park; west of the yell ow buffer?---Yes,
between the park in the west and the buffer in the east
there's a coupe, yes.

So in this particular SMZ, the only proposed |logging area is
coupe 15 and a little bit of coupe 26 to the
top?---That's correct.

So on the current - and as | understand the evidence the
current proposal is to log 15 and 19, and 26 and 27 are
not currently scheduled, is that your
under st andi ng?---That's ny under standi ng, yes.

So the first thing that would be | ogged woul d be the very
heart of the SMZ so created?---The prescription allows
for two-thirds of the SMZ to be harvested, and that
adhering to that prescription coupe 15 could be
harvested, and if so - so it would conmply with the
action statement, then yes, we would harvest that
coupe.

And you don't see any difficulty of creating that gap in the
m ddl e of the SMZ?---Again, | didn't create the action
statenent, or have the expertise to do so. Though
those with the expertise in relation to the potoroo
have created a prescription which allows harvesting
within two-thirds of an SMZ created around a potoroo
findi ng. Therefore, using the know edge of the DSE
creating the species-specific action statenent,

Vi cForests can only take guidance in regards to the
prescription that we are given. So no, if the experts
of the long footed potoroo created an action statenent
which allows harvesting, then no, | don't see any
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difficulty init.

Now, you say in your email of 9 Septenber that there's an
attached map, CV 467?--- Yes.

And over on the first page of that exhibit it appears that
you didn't attach the map and you do so at 3.52 on the
9th?---No, | believe that what 3.52 is saying, that
there was a first map attached to the email at 11. 44,
then | had a discussion with Lee on the phone where he
suggested sone anmendnents, and | attached the map
nmeeting those requirenents.

| see. So you attached the map at 11.45, | think, and sone
time between 11.45 and 3.52 you had a discussion with
M ezis?---And the map was anmended, and then the anmended
map is the one we are | ooking at here.

Yes. |I'msorry, at 11.45 you say sorry, didn't attach map,
correct? Wiich is at the bottomof the first
page?--- M understandi ng of the sequence is the first
email was witten at 11.44, which | emailed it. I
didn't attach the map so | sent a second enmail with the
map attached at 11.45 with just the annotation "Sorry,
| didn't attach the map" and had the map attached.
Then following that | had a discussion wth Lee and |
forwarded yet another map to himat 3.52, which is the
map attached to this exhibit.

Which is the VicForests A map and the exhibit, is that
right?---Yes, that's correct.

And you say "The attached map shoul d now neet al
requirenments in excess"?---Yes.

Now, in excess of what?---The attached map shows a speci al
managenent zone that not only has a third as required,
but will have approximately half protected from
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harvesting, therefore ny statenent is that in excess of
the requirenents of the action statenent there will be
ext ensi ve protection.

But at that point no one had determ ned whether it was the
best habitat for the LFP?---Again, this wasn't an
exerci se of finalising the special nmnanagenent zone,
this was working on the assunption that there nmay be a
sighting in one of the coupes because there had been
one put forward, and that if that was the case how
woul d this new prescription, which hasn't been used
before, would it be applied. Because there are a
nunber of conflicting values to adhere to to apply this
prescription.

What are the conflicting values?---Well, if we [ook here, it

says that the boundaries need to follow | andscape

features and wat ercour ses. Then it al so says that
t here shoul d be approxi mately 150 hect ares. It says
at least a third, but then al so says 50 hectares. I t

states that it should generally be in the gullies,

t hough al so the best habitat, as you nentioned. And
it should - and it can include existing reserves as
possi bl e. When putting those factors together, they
don't always align, and we note that's why there's a
309 hectare FMZ proposed instead of a 150 hectare

pr oposed.

But you woul d accept that the purpose of the action statenent
is to protect the species, is it not?---1t certainly
is, but prescriptions need to be applied in the forest,
and therefore the interpretation of themis inportant.

If you would go to the next exhibit, CV 477?---Yes.

Now, this is an email fromM Mezis to you and M MacDonal d,
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and it says "BES has reconmended anot her option for LFP
protection for consideration.” Now, BES is the
bi odi versity and environnental section of the DSE

isn'"t it?---Biodiversity and Ecol ogi cal Services, yes.

And they are the experts on matters ecol ogi cal ?---They are

t he ecol ogical section of the DSE, yes.

And t hey have recommended anot her option, and it's attached,

Vel |,

and Mezis said "I have played around with 150 netres
and 100 nmetres off creek. | think option 2 works
best, 48 hectares retained habitat, but | want to hear
your thoughts before | go back to BES to di scuss.™

Now, when M Mezis says "option 2 works best", he was
sayi ng option works best for you, that is VicForests,
wasn't he?---Just one nonent. That sequence doesn't
match with ny recollection, but I could be wong. You
woul d have to ask M Mezis, but | wuld assune it's
consi dering the best option of applying the
prescriptions. Wi ch nust be a bal ance, no doubt.
you'd had discussions with M Mezis, hadn't you?---I
did discuss with M Mezis, and M Mezis was trying to
bal ance the needs of the prescriptions and the needs of

har vesti ng.

And if you |l ook at the attachnment over the next page, you

will see that version 1 had 43 hectares and version 2

had 48 hectares, do you see that?---Yes, | see that.

It's the case, isn't it, that the 43 hectare version cut into

the two coupes nore than the 48 hectare version?---1"'m
sorry, but | really could not describe this map. Even
in discussions with Lee | really struggled to interpret
this map at the best of tinmes in black and white and in

colour, and | would really struggle - | amreally
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sorry, but I can't explain what this map represents
ot her than taking a guess.

Now, you nmet at DSE on 21 Septenber, didn't you?---Sorry,
whi ch neeting are you referring - - -

You net wwth M Smth, Ms McLean and M Mezis of the
DSE?---Yes, that's correct.

M Potter and yourself. And that was discussed, the LFP
wasn't it? The retained habitat in relation to this
coupe, or these coupes?---That was to discuss the
nunber of proposals put forward, yes.

Now, follow ng that email of M Mezis of 16 Septenber, CV
47, you spoke to M Vaughan and a Jason Hellyer, didn't
you?---The outcone of the neeting was that we have gone
t hrough a theoretical exercise and we have determ ned
what the intent of the prescription was, and that at
t hat point we should have practitioners visit the site
and confirmthe theoretical proposal undertaken to that
dat e.

By "practitioners”, you nean foresters, don't you?---No,
staff from Vi cForests and from DSE.

Vll, who is Jason Hellyer?---Jason Hellyer is a senior
forester harvesting for VicForests.

Wul d you have a |l ook at this email, please. You sent an
emai |l on 25 Septenber to M Vaughan and M Hel |l yer
about this topic?---Yes.

And you said "As discussed over the phone we need to do sone
ground trooping to mnimse the inpact of this proposed
habitat zone on planned harvesting”, didn't you?---Yes.

And that's what this whol e exerci se was about, as far as you
were concerned, wasn't it?---This exercise is about
applying the prescription with bal ance, and neeting the
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1 requi rements of the action statement whil st m nimsing
2 the effect on harvesting.

3 When you say "with bal ance", you nmean to mnimse the inpact
4 on pl anned harvesting, don't you?---The application of
5 many of these prescriptions can be interpreted in many
6 ways and still neet the objective of the action

7 st at enent . Vi cForests engages with DSE, yes, by the

8 purpose of it being able to denonstrate the

9 prescriptions and the intent and | guess the inherent

10 protection that that inplies with mnimsing

11 harvesting, yes.

12 And when you say a bal ance, you nean m ni m se harvesting

13 proposed habitat. And when you earlier in your

14 evidence referred to clarity about nanagenent

15 prescriptions, you also nmeant mnimsing the inpact on
16 Vi cForests, didn't you?---No, clarity - no, |

17 di sagr ee.

18 | tender that email, if Your Honour pleases.

19

20 #EXHI BIT 56 - Copy enmmil to Barry Vaughan and Jason Hel |l yer
from M Spencer.
21

22 MR NI ALL: As Your Honour pleases. And you asked M Hellyer

23 to try and find sonme mature forest adjacent to the
24 coupe that could be included in a retained habitat in
25 order to reduce the inpact within the coupe, didn't
26 you?---Wiat | asked M Hellyer to do was up until this
27 poi nt the exercise of creating a proposed speci al
28 managenent zone if required was a conplete theoretical
29 desktop exercise, and it appeared to ne from | ooki ng at
30 the data that the areas of |ogging history, and it
31 didn't equate to necessarily where they were, and the
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1 age of the logging history, there was often

2 i naccuracies as to where the harvested and unharvested
3 forest was. And as we have touched upon, there was a
4 desire to have the core protection outside harvested

5 area wthin the gullies, so what we asked Jason to do
6 was to go and confirm using the nore updated

7 procedures we currently use, where the harvesting was
8 and where it was not, so that we wouldn't be working

9 solely off the map but sone sort of ground troop,

10 i ncluding where the streans were and where the

11 harvesti ng was.

12 And you told himto find that, not for the purposes of

13 hel pi ng the potoroo, but to reduce the inpact of the
14 prescription on the coupe, didn't you?---To inprove our
15 ability to understand how we applied the prescription,
16 yes.

17 Wul d you have a look at this, please. Now, this is an

18 email fromM Hellyer to a M Jones on 28 Septenber.
19 It says: "Attached is the current situation regarding
20 Brown Mountain from Lachie. W need to work with DSE
21 to cone up with a proposed area of excl usion. On the
22 attached map is the first proposal. Lachi e suggests
23 trying to confirmlogging history on the ground but if
24 there's nore mature forest in the adjacent coupe to

25 include that in the proposal and reduce the inpact

26 wi thin the coupe.™ Do you see that ?---Yes.

27 And that's exactly what you told M Hellyer, didn't

28 you?---That we need to confirmon the ground what is

29 actual ly there, yes.

30 Why?---Clearly applying the prescriptions we need to neet the
31 prescriptions, but our desire is to undertake
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24
25
26
27
28
29
30
31

harvesting, therefore to have that bal ance of ensuring
we neet the prescription but allow ng the harvesting
area requires an analysis of what's on the ground.
That's what | told Jason and that's what Jason | ooked

for, yes.

And M Hellyer says "I have had a brief ook at aeria

phot ographs whi ch don't | ook that prom sing regarding

extra area of mature forest”, do you see that?---1In
regards to the area in question, | asked him about
whet her it was harvested or not. He - it's sonme tine

ago, but he was referring to it appeared harvested, and

that the | ogging history was incorrect.

And it wasn't |ooking that prom sing because you were

struggling to find sonme alternative areas outside the
coupe, that's right, isn't it?---The prescription had
to be applied, it was difficult in determ ning how that

was to be applied in this area.

Wiy don't you just retain a potoroo expert and get themto

Vel |,

map the area around the detection site?---That's not
the prescription, it's not required of us. And
retaining an area around the habitat site would not
nmeet the prescription, therefore that is why we have
not done that.

why not?---W can do a world of other things other than
what's required in the prescription, though that does

not assist us in applying the prescription.

Way woul d not retaining an expert in potoroo habitat to

identify the best habitats surrounding the detection
site be in accordance with the action statenent?---1In
the end the special managenent zone is not created by

Vi cFor est s. VW provide an input. Vi cForests
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retaining a habitat specialist, it's inconsistent with
the requirenent of DSE to create SMZ, therefore we
haven't done it.

H S HONOUR: Does that nean that in your viewit's for DSE
to provide the expertise in relation to potoroo
habitat ?---And that's why this email suggests that Tony
Mtchell visit the forest, who is from Bi odiversity and
Ecol ogi cal Services, to provide an input.

Yes. Can | just ask you, the questions you were asked about
| ogging history, as | understand M Mezis' nmap, the
two arns of buffer that go up the slope, as it were, on
ei ther side of coupe 157---Yes.

Abut previously | ogged areas as mapped?---Yes, that proposal
does not consider logging history at all. It includes
| ogging history in the proposed retained habitat.

Yes?---And that's the proposal fromthe Biodiversity and
Ecol ogi cal Services of the DSE

But have a look at the very last map that M N all has
produced, that is CV 47. Wel| that's the one attached
in fact to the |last exhibit we | ooked at?---Yes.

Is it the definition of the arns up the slope that you were
tal ki ng about when you suggest trying to confirm
| oggi ng history on the ground?---That's correct. And
also if we look at the map this way, | amtal king about
the areas next to - or that are unclear as to why they
woul dn't be harvested if they were harvest ed.

Just hold that up again?---1"msorry, in here.

Show counsel that?---This section here, where it's unclear,

and the | ogging history | ooks unusual.

| see, yes, thank you. Yes, M N all.
MR NI ALL: But it was clear - it's obvious, is it not, that
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there'd been no logging history wwthin 15 and 19?---15
and 19 are one option. There are many options.

H S HONOUR: | think that's - yes, M N all.

MR NI ALL: They are the only questions | have, Your Honour.

| tender that email, if Your Honour pleases.

#EXH BI T 57 - Email from Hellyer to Jones, 28/09/2009.

MR NI ALL: If Your Honour pleases.
<RE- EXAM NED BY MR REDD:

M Spencer, do you recall you were asked sone questions about
t he forest managenent plan concerning the conservation
gui deline relevant to arboreal mammal s?--- Yes.

So do you have volune 1 of the agreed book before you? You
can put the other folders away, if you |like?---Yes.

And if you could turn to page 369 of that vol une?---Yes.

You will see that's the first page of the forest nmanagenent
plan for the East G ppsland FMA?---Yes.

And if | take you now to page 410 of the agreed book, which
is page 30 of that plan?---Yes.

You will see at the top of that page is the conservation
guideline that M N all took you to related to arborea
manmal s, do you see that ?---Yes.

Now, M Niall took you to the first line there that referred
to creation of a SPZ, and he suggested to you that
there's no lack of clarity in that, is there? And ny
recol |l ection of your answer was "If only reading in
isolation it's clear, however, there are other things
precedi ng that". What other matters in this plan did
you think were relevant?---In ny opinion back on page
408 which is the commencenent of the guidelines for
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conservation for featured species.

Yes?---1t discusses the intent of the guidelines in relation
to the guidelines are intended as tools to hel p devise
a network of protected habitat creating all forest
fauna in FMA - - -

And you are reading that, | take it, fromthe first paragraph
on that page, 408, are you?---Yes. | guess | am -
this sets out that it takes into - they need to take
into account the contribution of national parks and
ot her reserves and simlar things. So that there is
br oader considerations when a broad gui deline such as
"approxi mate" and where it is located in the SMZ i s not
iron clad.

What ' s your understanding of the |ast sentence in the
par agr aph beneath the three dot points on that page, do
you see the paragraph | nean?---The initiate an orderly
process?

No, underneath that dot point, that's the third dot point,
there's a paragraph wi thout any dot points imediately
beneath, do you see that?---Comenci ng "The
gui del i nes"?

Yes, the | ast sentence of that paragraph, what is your
under st andi ng of what that neans?---That sonme species
have trigger |evels, but the guidelines need to be
reviewed over tine as nore information cones to hand,
that's ny understandi ng of that. And that when we -
if species that were unknown becone nore known, that
t he gui deli nes may be changed.

You can put that volunme to one side if you like, we don't
need to go back to it. There was a question again in
the context of the arboreal manmals, the
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gl i ders?---Yes.

That M N all put to you, which was along the lines of if
Vi cForests | ogged coupes 15 and 19 tonorrow, there wll
be danmage to a site of significance, | think, for the
gl i ders?---Yes.

Do you recall the question to that general effect being put
to you?---Yes.

And ny recollection of your answer was "W would log in
accordance wth the prescriptions”. What are
prescriptions you are referring to when you say
that?---1n regards to arboreal manmmal s?

Vll, in regards to your answer to M N all's question, you
said "W would log in accordance with the
prescriptions”. So what prescriptions - - - ?---The
prescriptions within the managenent plan in regards to
the arboreal manmals that says there will be inclusion
of an area within the SPZ. It doesn't - as DSE have
reviewed that and deened that that area is included in
the park SPZ that we can harvest, because there's no
further action for VicForests.

And if coupes 15 and 19 were to be, say, |ogged tonorrow,
what prescription would be applied by
Vi cForests?---Wll, with those coupes there's
additional prescriptions as outlined in the managenent
procedures in regards to retention of habitat trees
wi thin the coupe, otherw se standard prescriptions
woul d apply, as planned of course the 100 netre buffer

at the bottomof the slope will be excluded from

har vesti ng.
Yes. Your Honour, | don't have any further questions for
M Spencer.
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H S HONOUR: Thank you. Yes, thank you, M Spencer, you

are excused.
<(THE W TNESS W THDREW
(Wtness excused.)

H S HONOUR: Ms Mortinmer, | wondered if before we cane to
the next witness | could just come back briefly to the
matter | flagged with you this norning. Now, it may
be that just exactly what DSE has and has not been
provided with is a matter that can be explored in due
cour se.

M5 MORTI MER:  Yes, Your Honour.

H S HONOUR: But at the end of this case | will have heard
evi dence fromfive or six wtnesses about the potoroo,
and | sinply wanted to say to you that although there's
an order for w tnesses out of court, it would be open
to me to authorise the release of the exhibits,
including the SIMcards, or copies of the SIM cards,

Wi tness statenents and transcript relating to the long
footed potoroo to DSE. So | would have to hear from
M Wal | er about that, but |I am concerned that there's a
sense in which this appears to be a procedural rather
than a substantive answer to the evidence as it nowis,
if I can put it that way.

M5 MORTIMER |'msorry, Your Honour, this appears to be -

what does Your Honour refer to?

H S HONOUR: M Mezis' position - - -
M5 MORTI MER: | understand.
H S HONOUR: Appears to be a procedural rather than a

substantive answer, response to the state of the
evi dence about the potoroo.
M5 MORTI MER. | understand, Your Honour, yes.
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H S HONOUR: | don't require you to respond at the nonent,
but that has the potential for a variety of

unsati sfactory outconmes from both parties' point of

Vi ew.
M5 MORTI MER. | accept that, Your Honour.
H S HONOUR: Yes, so | just ask you in particular to

reflect upon it, and M Valler can reflect upon it

al so. But what | amsaying is that despite the order
for wtnesses out of court, which mght otherw se be

t hought to preclude giving M Mezis in particul ar

evi dence that has been led in this case, you need to
consi der whether there isn't sone artificiality about
the situation which is created if DSE or the only
representative of DSE that cones before the court in
effect says "I haven't seen and DSE hasn't seen the

evi dence which has been presented to the court."”

M5 MORTI MER: | understand what Your Honour is saying.

H S HONOUR: And | don't want to be taken to be urging a
course or suggesting a way forward, | was just troubled
by it.

M5 MORTI MER  No, | accept that, Your Honour.

H S HONOUR: And | think you both need to reflect on it,
because as | said, | amnot sure exactly what the

inmplications are, but on one view it has potentially
unsatisfactory inplications fromboth sides' point of
Vi ew.

M5 MORTIMER It's certainly a matter | was proposing to
explore in some detail with M Mezis, Your Honour.

H S HONOUR: Yes, | see. You may Wi sh to do that via
cross-exam nation, and that nmay be in one sense the
nost sensi bl e course. But | amjust drawing to your
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attention the nature of the DSE response as it appears
to be foreshadowed or stated in those paragraphs.

M5 MORTI MER.  Yes, Your Honour. And ny subm ssion to Your
Honour just then included that | propose to explore
with M Mezis in particular whether paragraph 90 was
accur at e.

H S HONOUR: Yes, | see, thank you.

Yes, M Waller?

MR WALLER:  Your Honour, | have just provided ny |earned
friend, M N all, who | understand is cross-exam ning
M MacDonal d, with sone docunents that | wanted to take

M MacDonald to in exam nati on-in-chi ef.

H S HONOUR: Yes.
MR WALLER: | also haven't yet had a chance to discuss with
M MacDonald - I'msorry, with M N all sone objections

t hat have been put forward in relation to M MacDonal d.
| am hopeful that we can resolve nost if not all of
those, and what | wanted to suggest was if we were to
break now for an early lunch, but resune at, say, a
guarter to two, would that be convenient to Your
Honour ?

H S HONOUR: Yes, it would be. W will adjourn until
1. 45.

LUNCHEON ADJ QURNVENT
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UPON RESUM NG AT 2. 00 PM

HS HONOUR: Yes, M Waller.

MR WALLER: If Your Honour pleases. Your Honour, the next
witness is M Caneron MacDonal d. The plaintiff has
served on us a list of objections in relation to
M MacDonal d's four affidavits, and it may be
convenient if Your Honour is provided a copy of that.

H S HONOUR: Yes.

MR WALLER:  Now, Your Honour, happily many of these have been
resol ved, but there are still one or two that are in
i ssue. Just so that Your Honour knows the position,
begi nning with M MacDonal d's affidavit of 31 August,
we - and does Your Honour have copies of M MacDonal d's
affidavits?

H S HONOUR: | have a copy of the nost recent one in front
of ne. But I will just have to - - -

MR WALLER: W have in court working copies for Your Honour
if necessary.

H S HONOUR: Well, that woul d be perhaps the qui ckest way
to do it.

MR WALLER: W can hand to Your Honour a folder which
contains the first three affidavits and the exhibits
t heret o.

H S HONOUR: Yes.

MR WALLER:  Wiich were filed in relation to the interlocutory
application, and Your Honour already has the principal
affidavit filed on 27 Novenber.

H S HONOUR: Yes.

MR WALLER:  Your Honour, in relation to the first affidavit
of M MacDonald sworn on 31 August, the plaintiff has
obj ected to various paragraphs set out in the table.
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The defendant presses paragraphs 41 and 42, and indeed
par agraph 44 together with the Exhibit CM 12, and
proposes to call sone additional oral evidence in
respect of those matters as well.

Your Honour, paragraph 43 is not pressed, and
paragraph 46 is no | onger pressed.

In respect of the next affidavit of 2 Septenber
2009, paragraphs 7, 8, 9 and 10 are no | onger pressed.
Paragraph 11 is pressed. Par agraph 12 and Exhibit CM
17 are no | onger pressed. And in respect of paragraph
17, last sentence, and paragraph 9, those paragraphs or

sentences are no | onger pressed.

H S HONOUR: Yes.
MR WALLER: In respect of the affidavit of 14 Septenber 2009,

paragraph 4 is no |onger pressed, paragraph 5 is
pressed together with Exhibit CM 19. And the
remai ni ng paragraphs to which objection is taken are no

| onger pressed. That's 6, 7, 8, 9 and 10.

H S HONOUR: Yes.
MR WALLER:  And in respect of M MacDonal d's nost recent

affidavit, objection is taken or concern is raised
concerni ng sentences w thin paragraphs 98 and 103. | f
they were being tendered to prove the truth of their
content, Your Honour, those sentences are adduced to
prove that they were received by the witness but not

ot her wi se.

H S HONOUR: Yes.
MR WALLER: And on that basis that objection | understand has

been resol ved. So really, Your Honour, it |eaves to
be resol ved paragraphs 41 and 42 and 44 of the first
affidavit, together with Exhibit CM 12. Par agraph 11
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of the second affidavit. Paragraph 5 of the third

affidavit.

H S HONOUR: Yes.
MR WALLER:  Now, if Your Honour's got the first affidavit, 31

August, to hand, Your Honour w |l see paragraph 41,
M  MacDonal d swears under the headi ng "Commerci a
significance of coupes 15 and 19: Based on ny
know edge and experience in the tinber industry, I
estimate that coupes 15 and 19 will produce 12,000
cubic nmetres of D plus sawl og at 300 cubic netres of
sawl og per hectare with a total area to be harvested
across these two coupes to be approxi mately 40
hectares." ojection is taken on the basis of
rel evance and unqualified opinion, nonconpliance with
Order 44 and other principles related to expert
evi dence. Alternatively on the basis that it's lay
opi ni on not based on w thout identifying what the
wi t ness saw, heard or otherw se perceived.

Could I say first that it's submtted that O der
44 does not apply to a witness who is effectively the
plaintiff, or representing the plaintiff. And
al though M MacDonald - I'msorry, | should say a
party, but here of course it's the defendant.
M MacDonal d, al though no | onger enployed with
Vi cForests, was certainly enployed by VicForests at the
tinme he nmade that affidavit, and he is being called in
this proceeding by virtue only of his enploynment in
t hat capacity.

Order 44, rule 44.02(2) provides: "This order
does not apply to the evidence of a party who would if

called as a witness at the trial be qualified to give
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evi dence as an expert in respect of any question in the

proceedi ng. "

H S HONOUR: Yes.
MR WALLER: And the rationale of course, Your Honour, is that

O der 44 is ainmed at establishing i ndependence and
objectivity of an expert w tness, but where the w tness
is a party then obviously that independence and
objectivity may not exist, but provided the witness is
otherwi se qualified to give the evidence, then there is
no i npedi nent. What | proposed to do in-chief with

M MacDonald was to ask himto el aborate on the

know edge and experience he refers to in paragraph 41,
and also to el aborate on how he arrived at those

esti mat es.

H S HONOUR: Yes.
MR WALLER:  Par agraph 42, which is objected to in the sane

fashion, M McDonal d says: "If VicForests is
prevented from harvesting these coupes, VicForests
woul d need to harvest 120 hectares of other forest type
to produce the sane volune of D plus sawl og at 100
cubic netres a hectare." That follows on from

par agraph 41 and we would press that as well, and say
that the objections should not be upheld.

W say the rel evance of these matters is obvious,
that it goes w thout saying of course that VicForests
being set up as a commercial entity is charged by the
establ i shnment order or the establishing order to
operate commercial ly. Your Honour was taken to this
docunent in opening, and perhaps after that as well,
and Your Honour w Il recall clause 3 of the

establishing order which is at page 1 of the first
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vol une of the agreed book, provides that: "The
functions of VicForests are to undertake the sale and
supply of tinber resources in Victoria in State forests
and rel ated managenent activities as agreed by the
treasurer and the mnister on a commerci al basis;
secondly, (b) to devel op and nmanage an open and
conpetitive sales systemfor tinber resources; and
thirdly, pursue other commercial activities as agreed
by the treasurer and mnister, and that for the
purposes of performng its functions VicForests may,
anmong ot her things, enter into contracts and
agreenents, enploy staff, and do all such other things
necessary or convenient to be done for or in connection
with or is incidental to the performance of its
functions; (5) VicForests nust operate its business or
pursue its undertakings as efficiently as possible
consi stent with prudent commercial practice; (6)

Vi cForests nmust be commercially focused and deliver
efficient sustainable and value for noney services."

So those matters are clearly before the court.

What M MacDonal d seeks to do here is to speak
nore directly to the value that woul d be obtained from
harvesting these particular coupes, and of course Your
Honour has heard nmuch so far about the precautionary
principle and its anbit, and indeed its application,
and Your Honour has heard from a range of biodiversity
experts who have sought in speaking to the
precautionary principle to weigh in the bal ance what
they readily concede in al nost every case, if not every
case, were solely conservation val ues.

Your Honour knows that VicForests' position is
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that the risk-weighted assessnent requires the
consi deration of a broad range of values, not limted
simply to conservation val ues, including social and
econom ¢ values that arise in connection with the
harvesting of tinber, or indeed decisions not to
harvest tinber. And this evidence goes to that, so
t hat Your Honour has nore particul ar evidence beyond
the nore general matters referred to in the
establ i shing order, and from which Your Honour could
draw i nferences about the commercial activity being
undertaken by VicForests; that is to say, that tinber
has a value, that VicForests is in the business of
operating a commerci al business, that if it was unable
to operate its business in respect of a particular
coupe it would not be able to achieve commercial val ue.
Those matters in a sense Your Honour can take as given,
but what is being sought to be done here is to speak
nore particularly about two of the four coupes in
guesti on.

So, Your Honour, that's what we say about 41 and
42. | don't know whether Your Honour wants to hear
M N all in relation to those or to hear the bal ance of

what we say?

H S HONOUR: | think you should address 44 as well .
MR WALLER:  Yes. Now, 44, Your Honour, is a table that is

exhibited as Cv 12, which M MacDonald will give sone
oral evidence if necessary to explain its source or
provenance, and to explain in particular how the
particular figures referred to are arrived at or
derived, and in particular in relation to the figures

inthe top table, the difference between mlled or
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price, harvest cost, haul cost, and margin, and what

t hose refl ect. He has given evidence in paragraph 44
that that table represents the |ost revenue and margin
to VicForests were it not able to harvest coupes 15 and
19. So it's putting a dollar sumon the statenent
that - it's seeking to put a dollar figure on the
amount of loss that VicForests would incur or suffer if
it were not able to harvest those two coupes.

Your Honour, these affidavits have been before
the court, as it were, or this affidavit has been
before the court since 31 August, and the objection in
terns of its admissibility for trial was received on or
about 26 February, it may have been later, and we are
seeking to press it, and indeed to supplenent it also
by calling some further oral evidence from M MacDonal d
as well. So, Your Honour, that's what we say about

t hose particul ar paragraphs.

H S HONOUR: Yes.
MR NI ALL: If Your Honour pleases, those three paragraphs and

Exhibit CM 12 are not adm ssible on the basis firstly

they are not relevant to an issue that arises on the

pl eadi ngs, and secondly, are not in adm ssible form
Can | deal firstly with the question of the

pl eadi ngs. As | understand ny learned friend's

subm ssion, it was based on a general observation that

Vi cForests is a commercial entity, and secondly, he

said it was relevant to the precautionary principle.
Now, Your Honour, the precautionary principle

arises on a particular way on the pleadings, and can |

firstly take Your Honour to the anended statenent of

claim and in particular paragraph 74.
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H S HONOUR: Thank you. Yes.
MR NI ALL: And Your Honour will see at paragraph 74 under the

heading "Failure to take a precautionary approach”,
there is in respect of each species a plea that a
precautionary approach was required to be taken, and
that there'd been a failure to take that precautionary
appr oach. And that proceeds through to paragraph 83
in relation to each of the rel evant species, including
t he ones that were added.

Your Honour will also see in paragraph 104, that

"By reason of the matters pleaded in (a) through to (d)

any tinber harvesting will be unlawful." And | direct
Your Honour's attention to paragraph (d): "The failure
of VicForests to take into account ... (reads)

and the precautionary principle.” That's how t he

matter is raised on the anended statenment of claim

The answer to that in the defence, if Your Honour
has the defence to the anmended statenent of claim is
very specific and has two prongs. Does Your Honour

have the defence to the anended statenent of clainf

H S HONOUR: Yes.
MR NI ALL:  And if Your Honour goes to paragraph 74, the first

strand of the defence is that it does not admt the

al l egations in paragraph 74, and says that "the
precautionary approach is vague and inperfect, it does
not create obligations actionable at |aw. " And t hen
inrelation to each species it puts an affirmative
case. So, for exanple, in relation to 75, which
relates to the large brown tree frog, it says - it
refers to "repeat 74", and says in the alternative that

"if it is required to take the precautionary approach
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that it has conplied with the precauti onary approach by
reason of the streamside buffer.” And in respect of
each species it has identified the particular matter on
which is relied to establish conpliance with the
precautionary approach. And in relation to 104
there's a bare denial.

That pleading refers to buffers and trees and
protected areas. There is nowhere to be seen in the
pl eadi ng any allegation that the precautionary
principle required a risk-weighted analysis, there is
no pleading that VicForests applied the risk-weighted
anal ysis, and there's no pleading of any material facts
whi ch woul d support a case that says "if we don't",
that is VicForests don't, "log there will be economc
consequences of this particular type."

Now, had that pleadi ng been nade, we woul d have
responded to it, and we woul d have required particul ars
inrelation to it, because the question of economc
consequences for logging of a particular coupe is a
matter which is greatly conplex in respect of which
there coul d be consi derabl e evidence, including expert
evidence, and in our submssion if it's to be, as our
friends currently suggest, a positive defence, then it
shoul d have been pl eaded.

Now, that's the pleading, and as a result of the
status of the pleadings there's been no discovery by
t he defendant of the primary docunents which woul d
support a finding of fact that there were econom c
consequences in these four coupes. They haven't
di scovered the contractual docunents, they haven't

di scovered the other docunents whi ch woul d surround the
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commerci al arrangenents, and they haven't di scovered
the relevant profit and | oss docunents in relation to
either generally or in these particul ar coupes.
t hi nk they have discovered an annual report, but
not hi ng that woul d descend into any detail which would
enabl e a contest on the econom c consequence of four
coupes.
Now, of course the profit and |oss that we do
have is at a global basis, and it records for the 2009
year a loss inthe mllions, and in 2008 a profit of
about $500, 000. So the question of what an econom c
consequence mght be is not sonmething to be assuned,
but it's a matter to be pl eaded, appropriate discovery
to be given, and appropriate evidence to be adduced.
Now, ny learned friend correctly says, M Waller
correctly says that the material in paragraphs 41
t hrough 46 have been in the affidavit since 31 August,
but of course, Your Honour, in our subm ssion those
matters, if properly proved, m ght have been rel evant
to the bal ance of convenience on an interlocutory
i njunction application, but they are not relevant to
t he question of where the final relief would go on this

statement of claim

H S HONOUR: Yes.
MR NI ALL: The pleadings cane after the - the interlocutory

i njunction was done on a wit generally endorsed, and

t here was no def ence. Now, in our subm ssion, it does
require a pleading to descend into quite specific
detail about the econom c consequences, and it woul d
requi re di scovery. Now, none of that has occurred, in

our submi ssion, 41, 42 and 44 do not arise on the
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pl eadi ngs and are irrel evant.

In ternms of, if Your Honour finds that it is
rel evant, in our subm ssion 41 and 42 are objectionable
in formbut could be cured by sone oral evidence. 44
is entirely objectionable, in our subm ssion.

The table that is said to have been produced
calculating lost revenue and margin is conpletely

concl usi onary. I f Your Honour goes to Exhibit CM 12 -

H S HONOUR: Yes.

MR NI ALL: Your Honour will see it's described as "Comerci al

signi ficance". Now, there's in the left-hand colum a

nunber of itens, no docunents have been di scovered in

relation to that. There's a figure of average
passi ng. Wl |, no docunents have been discovered in
t hat . You assune that the saw og volune is the

assunption that M - or the opinion that M MacDonal d
expresses in paragraph 41 in the total. W are
conmpletely at a loss as to how these figures are
arrived at. It's not explained in the affidavit.

The primary docunents are not in evidence, and one
assunes that to the extent there is a reference to a
margin, that would require analysis of the contractual
docunents, the revenue and the expenses in respect of
t hese particul ar coupes.

Now, none of that has been di scovered, and in our
subm ssion to sinply have a witness say "Wll, | have
done a cal cul ati on based on | ost revenue and margin" is
of so little probative value wth no underlying
mat eri al or reasoning exposed, that it ought be

excl uded under section 135 of the Evidence Act on the
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basis that its probative value is substantially
out wei ghed by the danger that the evidence m ght be
unfairly prejudicial, be msleading or confusing, or
cause or result in undue waste of tine."

Now, each of those matters could be fairly said
to apply to paragraph 44 and the exhibit. It's an
unsubst anti ated, unexpl ai ned assertion of sone what
apparently are contractual docunents.

Now, underlying attachment CV 12 there nust be
docunments including contractual docunments, invoices,

recei pts and the like.

H S HONOUR: | am not sure about that.
MR NI ALL: well - - -
H S HONOUR: W don't know.

MR NI ALL: W don't know. But one can safely assune that

it's based on docunentary evidence. And to the extent
that it's sunmmarised, in our subm ssion it's hearsay,

or second, it's trying to prove the contents of a

docunent by secondary neans. Because the docunents -
there nmust be - and maybe it's a failing of the way
that the evidence is expressed in paragraph 44. I n

our subm ssion it would appear to be a replication of
what appears in another docunent w thout proving the
primary docunent, nanely, the invoices, the profit and
| oss accounts, or the contractual arrangenents.

So in our subm ssion, those three paragraphs in
the exhibit are inadm ssible and ought be not received

i nto evidence. I f Your Honour pleases.

H S HONOUR: Yes. M Waller, do you want to reply?
MR WALLER:  Your Honour, the issue about the extent and

application of the precautionary principle has been on
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the table, as it were, during the course of this trial.
Wtnesses of nmy |learned friend have been cross-exam ned
on the basis that they have not taken into account
ot her than conservation issues in the bal ance. The
expert report of Professor Ferguson which was filed on
time on 29 January this year, makes it plain in that
report, and in particular dealing with the
precautionary approach, that the proper definition does
i nvol ve an assessnent of risk-weighted consequences of
various options, and Professor Ferguson goes on to say,
in section 4 where he applies the precautionary
approach, he says in particular under the heading
"Ri sk-wei ghted consequences” on page 18 of his report,
having dealt wth the various options put up for
various protected areas and core protection areas, he
says: "The remaining issue is to assess which option
is commensurate with the other inpacts in terns of the
ri sk-wei ghted consequences invol ved. Wi chever option
is chosen, the inpacts involve foregoing volune for the
foreseeable future that could otherw se have been
harvested on the areas concerned. The foreseeable
future; because the zoning will not be reversed while
t he speci es renmai ns endangered, the | osses of area and
volunme to the tinber industry and dependent conmmunities
are therefore inmmedi ate and irreversibl e because of the
speci es and | og grades involved and the nature of the
al l ocation order."

H S HONOUR: Well, that's alnobst self-evident, isn't it?

MR WALLER:  Well, yes, we would say it is, and we don't want
a situation though, Your Honour, that - - -

H S HONOUR: In the sense that if they can't be | ogged they
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can't be | ogged.

MR WALLER:  Well, if they can't be |ogged they can't be

| ogged. But not only can they not be |ogged, but that
has econom ¢ consequences both for VicForests for
harvesting or haul age contractors, for enploynent in
the area, and that those consequences need to be

wei ghed in the balance at the sane tinme as wei ghing the
bi odi versity or conservati on consequences. That's the
ri sk-wei ghted consequences or analysis that the
precautionary principle speaks to.

Your Honour heard that many of the w tnesses that
were called as experts by the plaintiff did not define
the precautionary principle to involve that aspect at
all, or if they did freely admtted that they did not
take into account anything other than conservation
issues in drawing their conclusion as to whether the
precautionary approach had been properly applied.

To the extent that the defence doesn't spell out
in terms these matters, then the defence coul d be
regul arised, and it would be in a sense bringing the
defence into conformty wth the evidence and the way
in which the case has proceeded, and the w tnesses of
the plaintiff have been cross-exam ned to adopt perhaps
an approach of our |earned friends when they sought to
amend their statenent of claimto bring it into
conformty with the evidence. In that way the
pl eadi ngs woul d not be the master but the servant of
the evidence, and it's not unusual for pleadings to be
anended or fleshed out or fine-tuned having regard to
the way the evidence has proceeded, provided no

prejudice is caused to the other party.
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To the extent that any prejudice was said to
arise, we would of course be prepared to accomodate
that by not requiring any cross-exam nation necessarily
on the material provided today, that that take place
i medi ately. But we are tal king about matters of very
narrow conpass in relation to the econom c consequences
of not |ogging coupes 15 and 19, in circunstances where
of course they haven't been | ogged, so we are not
tal ki ng about enpirical data necessarily of noneys
actually lost, but noneys that would be |ost. And
M  MacDonal d woul d expl ai n how t hose esti mates have
been arrived at. He woul d al so explain by reference
to coupe 20, which was recently harvested, what profit
was achi eved from harvesting coupe 20, and give
evi dence about the simlarity or conparability of the
quality of tinber harvested on coupe 20 and that which
exi sts on coupe 15 and 19. So that Your Honour had
sone evidence to flesh out what perhaps does go w t hout
sayi ng, that not |ogging, a decision not to harvest 15
and 19, woul d have econom c consequences. And Your
Honour then has sone evi dence about what those
consequences are.

W woul d apprehend that the position of the
plaintiff would not be prejudi ced because we woul d
anticipate a subm ssion being nade that: what price
do you put, how do you value a particul ar endangered
species? Is it by reference to noney that's nade in a
harvesting process? But the precautionary principle
does require this risk-weighted analysis, and we say
that's always been on the table, it was defined in

those terns by M MacDonald in his first affidavit of
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31 August, and it was reiterated by Professor Ferguson,
we have cross-exam ned on that basis, and we seek
sinply to make it good through the evidence of
M MacDonal d that the | oss would have at least in his
estimati on sone real econom c consequence.

For that reasons we press those paragraphs, and
if necessary we seek to adduce further evidence from
M MacDonal d to suppl ement those paragraphs. I Your

Honour pl eases.

H'S HONOUR: Yes.
(RULI NG FOLLOWS)
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(FOLLOW NG RULI NG

H S HONOUR: Then we cone to paragraph 11 of the second
affidavit, is that right?

MR WALLER:  Yes, Your Honour and it may be that what Your
Honour has said picks that up as well.

H S HONOUR: Here we are.

MR WALLER:  Your Honour, | can't press that in light of Your
Honour's ruling.

H S HONOUR: Yes. What's the third one?

MR WALLER: It is to the effect that in the event that
Vi cForests experiences a production shortfall, it won't
be able to make up that shortfall.

H S HONOUR: Yes.

MR WALLER: And the final objection was paragraph 5 in the
affidavit of 14 Septenber.

H S HONOUR: Yes.

MR WALLER:  And, Your Honour, that simlarly |I think suffers
from sone of the aspects that Your Honour dealt with in
relation to Qv 12.

H S HONOUR: Yes.

MR WALLER: So for those reasons then, Your Honour, | think
we have resol ved various objections and all of the
par agraphs referred to in that table will no | onger be
pressed.

H S HONOUR: Yes.

MR WALLER: As part of the evidence of M MicDonal d, save for
98 and 103 in the limted way that | have nenti oned
earlier in his nost recent affidavit.

H S HONOUR: Yes.

MR WALLER: So that being the case, Your Honour, | would cal
M MacDonal d.
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H S HONOUR: Yes.
<CAVMERON ALI STAI R MacDONALD, sworn and exam ned:

MR WALLER: M MacDonal d, could you restate your full nane,
pl ease?---Caneron Alistair MacDonal d.

And what is your current address?---39A Howard Street,
Thor nbury.

And what is your current occupation?---1 am the chief
operating officer for HVP Pl antati ons.

And, M WMacDonal d, how | ong have you hel d that
position?---For one week.

And prior to holding, to assum ng that position, what was
your position before that?---1 was the Director of
Strategy and Corporate Affairs at VicForests.

And in that capacity as Director, Strategy and Corporate

Affairs at VicForests, have you sworn a nunber of

affidavits in this proceedi ng?---1 have.

Yes. In fact have you sworn four affidavits?---That's
correct.

Yes. Do you have copies of those affidavits in front of

you?---A| bar three. M/ third affidavit.

That's the one of 14 Septenber?---That's correct, yes.

Perhaps if we can provide you with the docunent. That
folder contains the first three of your affidavits
whi ch woul d include the one you are m ssing. Now,
M MacDonal d, in your absence there's been di scussion
in court about various paragraphs of your affidavit.
| don't need to trouble you, but parts of those
affidavits will no | onger be pressed. Are there any
matters in any of your affidavits, though, that you
w sh to correct as inaccurate?---No, | do not.

Those affidavits are otherwi se true and correct in every
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aspect ?- - - Yes.

Your Honour, | tender then those four affidavits and the
exhibits to those affidavits excluding those paragraphs
and exhibits referred to in the plaintiff's table of
obj ecti ons.

H S HONOUR: Yes.

H#EXH BIT M - Four affidavits of Caneron MacDonal d, and

exhi bi ts.
MR WALLER:  Your Honour, | have no further questions.
H S HONOUR: Thank you, M Waller.

<CRGOSS- EXAM NED BY MR NI ALL:

M MacDonal d, can | take it fromyour affidavit that you have
got no qualifications in zool ogy or ecol ogy?--- Not
specifically, no.

When you say "not specifically", do you have a qualification
in zool ogy?--- No.

Do you have a qualification in ecol ogy?---No.

You don't have any experience or training in relation to the
ecol ogy of the particular species on the photo board to
your right, do you?---No.

And nor do you have any experience or training in relation to
t he ecol ogy of any other threatened species, is that
right?---Not in Victoria, no.

Have you got sone experience or training in relation to
t hreat ened speci es outside of Victoria?---1n Tasnani a.

And what does that training consist of ?---1 was a warranted
forest practices officer under the Tasmani an Forest
Practices Code.

And how did you get that?---1t was through on the job
trai ni ng managed by the Forest Practices Board in
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Tasmani a.

And how long did that training take?---1t would have taken
three weeks over a 12 nonth peri od.

Is that three weeks full tine?---That's correct, yes.

Was that residential or attending during the day?---Cenerally
residential for block periods.

And it didn't include any of the species on that photo
boar d?- - - No.

Now, Vi cForests, where you were enpl oyed for a nunber of
years, its annual report in 2009 records that it spent
about $10 million that year on wages. Does t hat
accord wi th your understandi ng?---1 would have thought
the figure would be closer to $13 mllion.

And a simlar figure for the previous year?---Correct.

And it doesn't enploy any professional zool ogists or
ecol ogi sts, does it?---No.

Have you got a copy of your affidavit there, M MacDonal d?
Coul d you go to Exhibit CM 23. | amnot sure, | think
that's exhibited to your third affidavit. Yes, it's
the fourth affidavit, the 27 Novenber, CV 23. Do you
have that ?---Organi sational structure?

Yes. Now, would it be fair to say - it appears that there
were four areas within VicForests at the tine, is that
right?---There's probably | would say three nmain areas,
there's the strategy and corporate affairs group, the
sal es and pl anning group, and then the regi ons which
manage the operational execution of our tactical plan,
and there are two regions.

And what are those two regions?---Central H ghlands and East
G ppsl and.

Is it the case that VicForests' operations extend mainly to
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the sort of central and eastern part of
Victoria?---That's correct, to the east of the Hunme

H ghway.

And to the west of the Hume H ghway, who is responsible for

what Vi cForests does on the eastern(sic) side of the
Hume H ghway?---1t's fair to say that harvesting in
native forest has pretty nmuch been scaled down in the
west of the State. DSE does manage sone harvesting
operations for red gumalong the Miurray, but - in the
Ri verina, but essentially nost of the main native

forest harvesting occurs in the east of the State.

Now, going back to your structure, it would be fair to say

And a

And a

Vel l,

that there are quite a nunber of professional staff in
that structure that you have exhibited?---That's
correct.

nunber of those people have degrees in
forestry?---That's correct.

nunber of them have professional qualifications in

ot her areas such as forest science?---Yes.

what other areas are there that have people with
technical or professional qualifications?---There's the
busi ness services area which obviously has professional
accountants, our staff in our HR departnment, and | just
put on (indistinct) services area where there are

people with degrees in other disciplines.

But no one with ecol ogy or conservation degrees?---Not to ny

know edge, no.

Now, in paragraphs 21-31 of your last affidavit, | ask you to
go to that, please, under the heading "Rel ationship
bet ween Vi cForests and DSE", it would be fair to say
that your evidence is really that VicForests is
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responsi ble for forest, sustainable forest harvest and

sal e on the one hand?---Correct, yes.

And DSE is responsible for ecology and conservation as it

Is it

applies to forests on the other?---1 would categories
DSE as having a broader role than that, they are al so
responsi ble for fire managenent on public | and.

your evidence that VicForests doesn't have
responsibility for ecology and conservation as it

applies to forests?---Yes.

Now, you say in paragraph 22 of your affidavit, or you refer

to the annual report, and you identify a paragraph by -
where you say that "W are responsible for sustainable
harvest and sal e". Now, | want to ask you sone
guestions about this concept of sustainable harvest and
sal e. What that neans from Vi cForests' perspective is
mai ntaining a yield of sawl ogs and pul pwood over tine,

doesn't it?---That's one el enent.

What other elenents are there?---W need to ensure that our

operations do not result in a detrinental inpact to the
envi ronnment over tinme, so that our operations can be
carried out in perpetuity wthout having a detrinental

i npact on other values in the forest.

But in terns of your operations being carried out in

Vel |,

perpetuity, what VicForests is about is maintaining a

| evel of production of sawl og and pul pwood, is it

not ?---That's the principal driver of the business, but
there are other enpiricals we need to take into

consi derati on.

let's just focus on this principal driver, and an

aspect of that is forest inventory?---Yes.

And that means identifying the stands of forest that can be
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harvested?---Wthin the allocation order that's
provi ded by DSE.

Wthin the allocation order, | understand. And the second
i mportant aspect is the logging itself, or the
harvesting itself?---Yes.

And that includes the construction of |ogging tracks?---Yes.

And construction of roads where required?---Yes.

And it also includes the actual harvesting operation
itself?---That's right, and making sure that those
operations are conducted in accordance with all the
rel evant regul ations.

And you know, don't you, that this proceedi ng concerns four
coupes on Brown Mountain, nunbers 15, 19, 26 and
277---Yes.

And you are famliar with those coupes?---Wth two of the
four coupes.

Which two are you famliar wi th?---Coupes 15 and 19.

Al right. Now, the nmethod of |ogging for those coupes
woul d be using machine to chop the trees down?---O

manual Iy falling.

A bit of both; is it a conmbination of both manual falling and

mechani cal harvest?---1n those coupes, given the size
of the trees, a lot of those trees would be manual ly
felled, because they would be too large for a
mechani sed harvesting nmachi ne.

And certainly the topography of 15 and 19 woul d be anenabl e
to mechani cal harvesting, do you agree with
that ?---Parts of, yes.

Parts of. So after the trees are felled, that are going to
be felled, the coupe is then burnt?---Yes.

That's called a regeneration burn?---Yes.

. VTS CN: PN 16/ 3/ 10 881 MacDONALD XXN

Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

And that uses - what's the accelerant that's used to burn the
coupe?---It's basically a fuel -based accel erant,
principally diesel.

Yes. It's jellied petroleumis used?---Yes.

That's commonly known as napalm is that right?---1t's not
the term| use, but - - -

What term do you use?---1 just use, you know, a fuel -based
accelerant, so - - -

And that's usually done by air, is it?---1t depends on the
coupe, it's also done by hand by people hand |ighting
t he coupe.

Are you famliar with coupe 207?--- Yes.

And that was done by aerial burn, was it not?---Yes.

And you woul d expect 15 and 19 to be aerially burnt?---That
will be a decision that will be nade operationally on
t he ground dependi ng on the coupe itself.

And the use of this accel erant produces a very hot burn,
doesn't it?---1t aids an ignition rather than - | nean
once a fire starts in a coupe the fuel in the coupe
itself will determne - and how dry that fuel is wll
determ ne how nmuch heat is generated, not necessarily
the accelerant, that's just there to get the fire
goi ng.

The aimis to burn fromthe perinmeters inward?---That's
general ly the technique that's used.

And that process also produces a hot burn, doesn't
it?---That's correct.

And the reason that you want a hot burn is to try and
encour age regeneration?---Yes.

And those hot burns would tend to be significantly higher
than what | will call a usual forest fire that m ght go
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t hrough an area of a forest?---That's probably
debat abl e, particularly given the fires, the bushfires
of | ast year.

But the general proposition is that the hot burn that's been
conduct ed through these operations will be higher than
what would be ordinarily expected in a forest
fire?---No, the intent is to actually replicate what
happens in nature where you get wild fires. Eucal ypt
forests have evol ved over tine based on a disturbance
periodically through catastrophic wild fire.

Well, 15 and 19, they are known as wet forest, aren't
t hey?---Correct.

O danp forest?---Wt forest. Wet to danp.

And you couldn't expect hot wild fire through that sort of
danp forest, would you?---On a - you know, history
shows that on a 3 to 400 year period nost eucal ypt
forests wll have a stand-changing fire occur

And that would be in nature sonmewhere between 3 to 400
years?---Yes.

Now, after the burn is undertaken, there's seeding as part of
sustai nabl e forestry?---Yes.

Now, Hi s Honour has heard that the prescriptions will require
sone retention of seed trees, are you famliar with
t hat process?---Yes.

And that's keeping sone trees in the coupe to naturally drop
seed on to the ground that's been left bare,
correct ?---Yes.

Now, are you famliar with the altitude of coupes 15 and
197?--- Roughl y, yes.

Roughl y. It's about 700 netres?---Yes.

And you are aware that at that |level of altitude, self

. VTS CN: PN 16/ 3/ 10 883 MacDONALD XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

seeding from seed trees doesn't produce a very good
production of trees?---It is generally - we generally
suppl ement that with additional sowng fromthe air,
yes.

And this additional sowng fromthe air, VicForests chooses
the seed that's to be used?---According to the
prescriptions.

Yes. And what are the prescriptions?---The prescriptions
are specified that seed needs to be collected from
areas simlar to the geographic | ocation of the coupe
that wll be sown.

What sort of radius, do you know?---1 amnot famliar with
t hat .

And in this area of East G ppsland is there a comon mx for
seed trees, aerial seeding?---1t's based on a formula
based on the predomi nant - the species mx on the coupe
t hat' s harvest ed.

There's selection to produce nore productive species in the
seedi ng process?---No.

Now, after seeding goes on, and the trees devel op, after
about 20 or 30 years there's a thinning process usually
enpl oyed?---Possi bly, but that's not necessarily across
t he board.

It's not universal, but it regularly happens?---There's
significant thinning that occurs in East G ppsl and.

And the purpose of thinning firstly is to - well, the process
of thinning | should say is to renove the
understorey?---No, it's to renove the | ess dom nant
eucal ypt species in the coupe.

By "l ess domnant”, do you nean the ones that have grown the
best in the period of 30 years, they are retai ned, and
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the ones that are | ess robust are renoved?---That's
right. It's aimng to produce better quality saw ogs
into the future, so you are retaining the better

qual ity stens.

Yes. And that's not species-specific, is it?---Not
specifically. | am not across the prescriptions for
thinning, so | couldn't answer that question.

But the point of the exercise is to allow for maxi mum grow h
of biomass, isn't it?---No, the intentionis to
maxi m se the production of saw og in those coupes.

And that's done nechanically?---Yes.

Wth a bulldozer, is it?---No, with a specialised nmachi ne
whi ch has been devel oped for thinning small stens.
It's critical that you avoid danmage to the retained
trees so that they grow on to produce sawl ogs in the
future

But it removes understorey?---Not specifically, no. It
renoves eucal ypt species.

Well, "not specifically", but as part of the process does it
al so renove understorey?---Well, it doesn't renove
under st orey, no.

Wl |, does it damage the understorey?---Yes.

So is what's left - what percentage of trees would be left,
M MacDonal d?---1t's nore done on a basal area which is
the - because it's square netres - square netre of
trees per hectare, so it's |ess about the nunber of
stens, nore about the basal area of the trees and the
st and.

Yes. And that's really what - one part of forest science,
trying to work out how many tree stens you shoul d
retain in a given area of forest?---Yes.
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Now, during that process of after |ogging, seeding and
t hi nni ng, does VicForests irrigate?---No.

Has that been considered?---No.

Is it likely to be considered given prognostications about
gl obal warm ng and thi ngs?---No.

Does it fertilise?---No.

Does it provide any guards or protection against foraging
animals, rabbits and things |ike that?---Not generally,
no.

Now, after all that is done, the tinber is then harvested on
a rotational basis, that's right, isn't it?---Yes.

And you woul d expect that the rotational systemfor an area
of East G ppsland Iike Brown Muntain would be 60
years?---No, it would be longer in East QG ppsl and.

What rotation do you say?---It can be from80 to 120 years.

Al right. Goi ng back to your affidavit, if you go to
Exhi bit 26, please, which is the docunent you refer to
in paragraph 30 - would you go to Exhibit 26. Have
you got that ?--- Yes.

And that's called a joint sustainable harvest |evel
statenent, it's a conbined statenent of VicForests and
DSE, is that right?---Yes.

And if you go to - are you famliar with this docunment ?---I
have read this docunent, yes.

And one of the things that this docunent |ooked at is whether
you coul d reduce the period of time for harvesting
rotation, isn't it?---That was one of the variabl es
t hat was exam ned, yes.

Yes. And it was found that if you reduce it it didn't nake
much difference to the outcone, is that right?---Yes.

And if you would go to page 28, there's a reference to
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appendi x 1, harvest stage used in nodel ?---Yes.

And East G ppsland, and nountain m x species, that has a 60
year harvest, does it not?---Yes.

And isn't that saying that that was the intended rotation for
t hese species in East G ppsland?---I1n this nodelling,
yes.

But this is the current nodelling, isn't it; or is it the
reduced nodel ?---That was the nodel - this was the
nodel used in the Jossel (?) anal ysis, yes.

And it's the current nodel that's used, isn't it?---Wll, not
- | nean, VicForests does its own nodelling.

Wl l, what does it use?---It uses a simlar software package,
but we also - VicForests also incorporates into that
t he nodel , an econom c overlay for harvest and hau
costs.

But is it not the case that that docunment suggests that 60
years is the rotational period expected for nountain
ash in East G ppsland, nountain m x species in East
G ppsl and?- - - Yes.

Are you saying that's wong?---No, ny recollection was that -
as you can see, there are a variety of rotations |inks,
SO - - -

But you accept now that for Brown Muntain it would be
expected to be 60 years?---Yes.

And the aimof the exercise, | take it, is to get a better
harvest the second tinme around and so on?---Could you
rephrase that?

Well, you harvest in year one, you go through all this
process of regeneration, thinning - seeding and
t hi nni ng. | take it that through that process of
selection the aimis to get a better return the second
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time it's harvested rather than the first?---It's
certainly a high proportion of sawl og in the next
har vest .

And so the process goes on?---Yes.

Each tinme inproving the quality of saw ogs?---And hopefully
the volunme as well.

Yes. And it would be fair to say in that rotationa
structure that once VicForests logs old growh, it wll
never be the sanme, would you agree with that?---That
depends what happens into the future. | mean, those
stands may not be harvested again for a variety of
reasons.

But the expectation is that it wll be harvested and
harvested in 60 years?---Yes.

Now, | want to ask you some questions about DSE's role, and
you refer to some extracts fromits annual report.

You accept DSE's responsibility includes conservation
and ecol ogy protection?---Yes.

And two ways that's done is through the reserve
syst enf- - - Yes.

That's one way; and the second way is through limtations and
prescriptions?---Yes.

Now, | want to ask you some questions about the reserve
system You know that there was an ALP policy in 2006
to increase the anount of reserve systemin old growth
forests?---Yes.

And that had the potential to significantly reduce the
avai |l abl e of harvestable tinber to VicForests, didn't
it?---Certainly inpacted the area avail able, yes.

And Vi cForests' response was that reserves should not be
increased, is that right?---No, the policy was - from
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Vi cForests' perspective the policy is given so we are
required to inplenment governnent policy.

It didn't seek to | obby the governnment not to increase the
area of reserves?---Beyond the 41,000 or?

Wl |, the announcenent was 41,000, was it?---That's right.

Wl | beyond that, did you seek to prevent it being
i ncreased?---We sought to ensure that the final reserve
system there was the best outconme for VicForests in
ternms of the areas that were set aside.

And that it should be limted, the reserve system shoul d be
limted to areas that don't affect |ogging, or are |ess
sui tabl e for |ogging?---No, not necessarily.

Vi cForests didn't participate in a process to try and
identify areas which it thought were | ess suitable for
| oggi ng?---We were consulted by the industry transition
task force which was appoi nted by the government to
i npl emrent a policy.

And did you recommend or seek to identify areas that were
| ess attractive to |logging that should be included in
the reserve?---W put forward a proposal that net the
government's criteria for the reserve design.

Yes. Well, your priority was that if there was to be
increased reserve it should be [imted to areas that
don't affect or have less effect on |ogging, is that
right?---1t's not - it was | ess about the effect on
harvesting, it was whether there would be a better
out cone for VicForests, given that policy was going to
be i npl enent ed.

The better outcome for VicForests is |osing stands of tinber
that are difficult to harvest?---1t's not about
difficulty, it's - fromour perspective it was about
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the quality of sawl og that we could harvest in the
areas that were nade avail abl e.

And it was also the position of VicForests that any | oss of
sawl oggi ng, avail abl e saw ogs, should be offset and
ot her areas of |and should be opened up to it, is that
not right?---wWell, the governnent nmade a commtnent in
that policy that there be no net |oss of resource, and
they had indicated that part of that may be for areas
that were previously in special managenent zones to be
rezoned.

So anything that was taken away into the new reserve system
Vi cForests woul d get back as an offset, is that
right?---Not a one-to-one offset, but if in creating
reserves nmeant that sone special managenent zones which
were set aside for a certain value, that that val ue was
now going to be incorporated into that 41,000 hectares
of new reserves, then that special nmnanagenent zone
could in effect be rezoned to general nanagenent zone
because the value that it was created for was now
catered for in the new reserve system

Now, you knew in |ate 2008 that there was - that logging in
Brown Mountain was an area of controversy, didn't
you?---1 only becane aware when we started harvesting
coupe 20.

And that was in Cctober or Novenber 2008?---1n Cctober 2008.

And you, fromthat point at |east you knew there was quite a
| ot of opposition to Iogging in Brown Muntain?---Yes.

And the question of whether Brown Muntain should be | ogged
was di scussed in Decenber 2008 between DSE and
Vi cFor ests?--- Yes.

And did you attend a neeting on 1 Decenber 2008 with DSE to
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di scuss alternatives to harvesting Brown Muntain?---I
can't recall. There were a range of neetings which
were held with DSE, including the WI derness Society,
di scussi ng which areas would be harvested, and | can't
recall the date.

Vll, without the WIderness Society for a nmonment, just with
DSE, you attended sone neetings in Decenber 2008 about
harvesting Brown Mountain with DSE?---1 attended a -
we had a field trip up to Brown Muntain in late
Novenber 2008 with the chief of staff fromthe m nister
for the environnent's office, and DSE and |lan G oss(?)
to discuss that.

And after that neeting on 1 Decenber, at a neeting with DSE
Vi cForests was asked to identify possible exchanges
from proposed reserves, wasn't it?---Yes.

And Vi cForests advised on 3 Decenber that it would agree to
i nclude Brown Mountain in the old growth reserve if
part of the Big River reserve was excl uded?---Yes.

So its position was, if Brown Mountain gets reserved, we want
Big River, is that right?---Yes.

And how big is the area of Big River that VicForests had its
eye on?---1 can't recall the area off the top of ny
head.

It was substantially bigger in acreage than Brown
Mountain?---1t was larger in - the area was |arger, but
the saw og yield per hectare was | ower.

How di d you select Big R ver reserve?---Over a range of
vari abl es we took into consideration, and one of the
key drivers, VicForests has contracts with custoners
whi ch have specific - which specify species and grade
that VicForests need to supply to those custoners. So
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on making this decision as to whether we woul d accept
an exchange of a different area as a substitute for
Brown Mountain, we had to ensure that we net our
contractual commtnents to our custoners and also to
our contractors. So that was the process we went

t hrough to assess what options that we woul d consi der
as being appropriate on a commercial basis to consider
such an exchange.

So in considering whether Brown Mountain or Big Rver was to
be the place |ogged, VicForests didn't take into
account conservation val ues between those two areas,
did it?---On the basis that - no, we didn't.

It took into account solely the financial inpact of either
havi ng Brown Muntain or Big River?---Financial and
al so our contractual obligations to third parties.

And it was happy to trade off Brown Mountain provided it got
Big River?---That was - we were asked to consider that
and that was our position, yes.

And Vi cForests didn't do any ecol ogi cal surveys or assessnent
of habitat during that process of trade off, did
it?---No.

Now, ultimately VicForests said Big R ver or Brown Muntain,
no other trade offs would be acceptable, is that
ri ght ?---Yes.

And ultimately VicForests proceeded wi th Brown Mount ain.
Now, the effect of logging in Brown Muwuntain is that
the area of forestry operation is totally encased in
reserves, is it not?---Yes.

And that from an ecol ogi cal perspective is very undesirable,
isit not?---1 don't believe so.

Because it nmeans that you are carrying out a |ogging
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30
31

operation wholly inside a reserve, do you agree with
that?---1t is wholly inside a reserve, but it's
connected - there are road networks in the area, so |
don't believe harvesting is an issue fromthat

per specti ve.

From your perspective you don't think having a reserve
entirely - having logging entirely encased in a reserve
i s undesirabl e?---No.

Now, you go on to say in paragraph 31 of your statenent that
your teamis responsible for consultation with the DSE
concerning its review or issuing of action statenents
under the Flora and Fauna Guarantee Act. Now, how
many people in your team were in your teamin relation
to that exercise?---There's two.

You and who el se?---Ross Potter, who is the manager of
resources, and M ke Ryan, who is the forest scientist.

And he is a - M Potter is a forester?---Yes.

Now, what was the purpose of that consultation so far as you
were concerned, M MacDonal d?---VicForests is a key
st akehol der in the process, as other stakeholders are
al so engaged or consulted in these processes.

What ' s your understanding of action statenments, what purpose
do they have?---They specify - they are a conprehensive
docunent that outlines the current status of a
particul ar species, the factors that potentially
threaten their long-term survival, and neasures that
are required to be inplenmented to the extent possible
to ensure the survival of that species going forward.

And what contribution does VicForests make to that
process?---DSE provides drafts of the action statenent
for our feed-back.
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Yes. And the feed-back that VicForests gives is to try and
avoi d | oggi ng prescriptions, do you agree with that,
no.

Tries to mnimse the effect of action statenments, the effect
t hat action statenents have on | oggi ng
operations?---Yes.

And it tries to negotiate with DSE about the content of
action statenents?---Yes.

And its perspective is that action statenents should not
limt forestry operations, would you agree with
t hat ?- - - No.

Because Vi cForests sees the nmethod of conservation being
[imted to the reserve system does it not?---No.

And it argues that the reserve systemis the nmethod by which
speci es shoul d be conserved at | andscape | evel and that
there's no need for additional prescriptions outside
t hose reserves, do you agree with that?---No.

When you and your team or you and M Ross Potter consult
wi th DSE about action statenents, you don't bring any
ecol ogi cal or specific know edge about the species, do
you?---CQur staff have an understanding, essentially a
degree in forest science gives you a breadth of
exposure across a range of disciplines within forest
managenent , includi ng ecol ogy and zool ogy. So our
staff have an understandi ng which is then expanded on
through their roles in - for instance Ross Potter has
been within the departnent and VicForests for a nunber
of years and has significant experience in that area,
has been involved in the devel opnent of the forest
managenent plan, so | believe that our staff have the
capability and experience to be able to provide input
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into those processes.

But the input that VicForests seeks to provide is to try and
negoti ate action statenents so that they don't
interrupt its business?---No, we seek to ensure that
the action - that we put forward our perspective in
terns of how the action statenents can be inpl enented
practically on the ground, particularly in relation to
our operations, work in the field.

Al right. Then in paragraph 33 of your affidavit, you deal
wi th sone correspondence which concerns sone speci es,
including the long footed potoroo, do you have that in
front of you?---Yes.

Now, that letter records an agreenent was reached between
Vi cForests and DSE about the | ong footed potoroo in
July 2008, is that right?---From DSE' s perspecti ve,
yes.

Was there an agreenent or wasn't there?---1 wasn't involved
inthis process, so | only commenced in the role
Director of Strategy and Corporate Affairs in the
August .

So you don't know whet her there was an agreenent or
not?---It's outlined in DSE's letter as an agreenent.

Are you aware of any letter from VicForests to say there
wasn't an agreenent on the | ong footed potoroo?---W
w ot e back raising sone concerns that we had with the
process.

Well, that was in response to the draft action statenent,
wasn't it?---Yes.

And you deal with that in paragraph 34, where it's said that
you received a draft copy of an action statenent, in
July 2008. And in 36 you extract your response, do
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1 you see that ?---Yes.

2 And Vi cForests' response to that was to conplain about the

3 cost that the action statenment was going to have for

4 its business?---No, we don't refer to the cost there,

5 we tal k about the revenue per hectare that is generated

6 from harvesting stands in East G ppsland, just to put

7 forward the comercial inpact of decisions to set aside

8 areas for the long footed potoroo.

9 Sois it the case that you get a draft action statenent in
10 relation to potoroo, and the response from Vi cForests
11 is "Well, this is going to cost us a |ot of
12 noney"?---No, we are just putting that there to nmake
13 sure that for the record that DSE understands the
14 commerci al inpact of the decision it's nade.

15 Now, you say that the results of DSE' s research and the

16 effects of tinber harvesting, clearly there was no

17 observabl e rel ati onshi p between forest aged class and
18 presence, therefore VicForests would support further
19 research into the inpacts of tinber harvesting. Now,
20 t hat was Sept enber 2008. What has Vi cForests done

21 about further research into the inpacts of tinber

22 harvesting?---Nothing at this stage.

23 So although it would support further research, it hasn't

24 actual Iy done anything since Septenber 20087?---W al so
25 do research into the inpact of harvesting on rain

26 forest buffers, but that research has been in abeyance.
27 The inpact of the fires |ast year has neant that both
28 DSE and Vi cForests' attention has been diverted

29 el sewher e. So even research we are currently

30 undert aki ng has been suspended as a result.

31 And then in the next paragraph you say that there's a
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commerci al val ue about every hectare that's |ost, and
you go on to say that "Further research needs to be
undertaken to determ ne whether reservation wthin SMZs
is required and whether a review of the existing
reserves is appropriate.” Has Vi cForests undertaken

that research?---No.

Has it asked DSE whether it's undertaken that research?---No.

So is

Now,

Now,

So as

it the case that in Septenber 2008 VicForests' response
to a draft action statenent is, it's going to cost us a
| ot of noney, research shouldn't be done, but nothing
has been done in relation to research?---As | said,
2009 was an extraordinary year in terns of the inpact

of the bushfires and a lot of things haven't been done

in the last 12 nonths as a result.

if you go to Exhibit CM 27, which is the letter to

Dr Pollard fromthe DSE, do you have that in front of

you?- - - Yes.

if you go to page 2 of the letter, it says, under "Long

footed potoroo", a new reserve systemw || be
establ i shed, and then about - the fifth dot point it
says: "The revised protection neasures result in a
gain of 1210 hectares as avail able and nerchant abl e
forest in East G ppsland for tinber harvesting.” Now,
how did the potoroo prescription result in a gain of
1200 hectares?---M understanding was that there were
actually 22,500 hectares that had been set aside for

| ong foot potoroo reserves and that area was deened to
be in excess of that that was required. This is in
terns of area in state forest.

aresult of this agreenent, in relation to the |ong

footed potoroo, it actually resulted in VicForests
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being able to log nore forest rather than less, is that
right?---Mire in East G ppsland and less in the
nort heast of the state.

And it says above, immedi ately above that "A speci al
managenent zone will be established ... (reads)
detected | ong footed potoroo sites outside of the core
protected area. Prescriptions to be applied are
provided in attachnment 3." If you go over to
attachment 3, which is the |ast docunent attached to
that exhibit, now, this was August 2008 - |'msorry,
July 2008, and sone of these itens were incorporated in
the revised action statenent in 2009. Do you know why
item 13 was not included?---No.

Do you know why this agreenent differs in any respects to the
appendi x in the action statenent?---No.

Now, | want to nove now to 2009, and paragraph 38 of your
affidavit. Now, you refer in paragraph 38 to an enmi
from Wayne Long on 8 January. Now, by 8 January what
was thought to be an O bost spiny crayfish had been
found in Brown Mountain Creek, hadn't it?---A suspected
sighting of an Orbost spiny crayfish, yes.

And that sighting had cone either directly or indirectly from
Jill Redwood from EEG hadn't it?---Yes.

And that sighting got communicated up to M Long, and M Long
sent you an email on 8 January, which is Exhibit 30.
Can you go to that, please. Now, you were copied in
the email chain fromM Long on 8 January at 11. 14,
correct ?---Yes.

And if we see the email chain starts on the next page, on 7
January, where Stephen Henry tells Barry Vaughan that
there's been the detection of the spiny - what was
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t hought to be the spiny crayfish in Brown Muntain
Creek. And over on M Henry's email in the
second-| ast paragraph, he says, the second sentence:
"Past practice for other species such as the |ong
footed potoroo has been for the species prescription to
be applied as an interimneasure until a decision of
the validity of the record is nmade." M Henry said:
“In this case | will recomend that DSE first confirns
the identity of the specinen and checks the site."

Now, when you got this email on 8 January, you knew
that the prescription for a detection of a spiny O bost
crayfish was a 100 netre buffer over the creek, is that
right?---1 wasn't aware at that stage.

Well, you found out on the 8th?---Yes.

And what had happened between the 7th and the 8th was that
sonmeone at DSE had - soneone had Vi cForests had mapped
a proposed buffer for the Brown Mouuntain Creek of 100
metres, correct?---Yes.

And if you go over to the third and |ast page of that
exhibit, there's a map which contains a buffer in the
shaded - over Brown Mountain Creek, do you see
t hat ?- - - Yes.

Now, that map says 14 August 2008 down the bottom Are you
able to explain that date to H s Honour ?---No, but |
i magi ne that that map woul d have been produced as part
of the preparation for harvesting of coupe 20.

So a 100 netre buffer had al ready been designed as part of
coupe 20 preparation, had it?---No, |I'd inmagine what's
happened is they have taken a map that was created on
14 August and then superinposed the sighting and the
buffer on that nap.
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| under st and. And what's a "cary fish buffer map", up the

Goi ng

Yes.

top right-hand corner, are you able to assi st

t her e?--- No.

back to the email, M Long told you that there's the
mandat ory buffer, that he'd spoken to Steve Henry, and
he said "The Wal k has al nost been conpl et ed. However ,
even if applied, the crayfish buffer would have had

m nor inpact in this instance once rain forest buffers
and associ ated operational issues were applied.” Now,
what M Long was tal king about there on 8 January about
m nor inpact was the mnor inpact on forestry
operations, wasn't he?---0On coupe 20.

So he had done at |east sone analysis that the inpact

on coupe 20 woul d be m nor ?---Yes.

And he went on to say "A simlar situation was likely to

He sa

Vel |,

occur on the other proposed coupes |ocated further down
Brown Muntain Creek”, see that?---Yes.

d "This could only be confirmed definitively by field
survey marking activities". But the position on 8
January was that VicForests had the expectation that
the 100 netre buffer would have a mnor inpact on its
operations, do you agree with that?---Only on coupe 20,
whi ch was al ready conpl et ed.

what's M Long saying about the simlar situation on

t he ot her proposed coupes?---1 amnot - the simlar
situation would - depending on the location, if there's
any rainforest along Brown Muntain Creek, that may

result in a mandatory buffer anyway on that creek.

How | ong has M Long been a forester in East G ppsland?---A

He is

long tinme, I am not sure exactly how | ong.

very experienced in these things?---Yes.
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And he has nade an assessnent that a 100 netre buffer is
going to have a mnor inpact and a simlar situation on
t he ot her coupes, hasn't he?---1 wouldn't draw that
i nference fromthat.

What inference would you draw?---That there would have to be
a 100 netre buffer potentially on Brown Muntain Creek.

It was known to you on 8 January that a 100 netre buffer was
not going to be a big deal for VicForests?---No, that's
not the case.

Now, going back to your affidavit, it's clear that on 13
January the crayfish was apparently incorrectly
identified, and that no need for the buffer. In
paragraph 42 you say that on 27 January you received a
phone call from Lee Mezis who had received sone
i nformation about gliders detected in Brown Muntain.
What did he tell you?---That there'd been surveys
conpl eted by people associated with environnent in East
G ppsl and which indicated there were el evated | evel s of
the greater glider and the yellow bellied glider.

And you were provided a copy of the survey on 28 January,
weren't you?---Yes, | was.

Now, that survey recorded high concentration of arborea
manmal s and the presence of a sooty ow and a powerful
ow, didn't it?---Indicated there was a sooty ow and
powerful ow in the area, but certainly sightings of
t he arboreal mammal s, yes.

Not only sightings of the arboreal mammals, there was a very
hi gh concentration of arboreal mammals, wasn't
t here?- - - Yes.

And what was the significance of that as far as you
understood it?---1t required a trigger - under the
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conservation guidelines it required DSE to review the
sightings to determ ne whether an SMZ woul d be
decl ar ed.

Yes. So it, as far as you were aware, if DSE confirned the
concentration, an SPZ woul d be decl ared?---No, they are
conservation guidelines, so they are guidelines only,
DSE's then required to take that into consideration and
bal ance both the conservation issues with the potenti al
i npact on tinber production.

Now, on 29 January, which is the next exhibit, Cv 33, that's
an email that M Vaughan sent to all staff of
Vi cForests, and he says in the second paragraph:
"Contrary to the ... (reads) ... the greater yellow
bellied gliders are not endangered, however the
managenent plan does contain a uni que conservation
guideline for a nunber of arboreal manmmals in order to
conserve areas of particularly high concentrations of
t hese aninmals.” Now, he doesn't say there that if
there are the particularly high concentration, the SPZ
may or may not be created, does he?---He doesn't say
that the creation of the zone would be nmandatory
ei t her.

Now, he refers to particularly high concentrations of these
ani mal s. As at 29 January did you turn your mnd to
the significance, apart fromthe managenent plan, but
the significance of this concentration of arborea
mammal s?---No, | didn't.

So it was only relevant to you to the extent that it m ght
trigger an SM?---From ny perspective it was sonething
that was going to be investigated further by DSE.

Now, you know, don't you, that in early February EEG advi sed
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the DSE that hair tubing had yielded a potoroo hair on
t he edge of coupe 19?---1 can't recall that to be
honest .

Do you renenber becom ng aware that EEG had advi sed DSE t hat
hair tubing had yielded a potoroo?---No, | renenber
there was a sighting, video footage of a sighting on
Yal my Road, but | can't recall the hair tubing, no

Wul d you | ook at this docunment, please. | would ask you to
| ook at those two emails, please. Have you seen that
bef ore, M MacDonal d?--- No.

You knew, didn't you, around 6 or 7 February that - | am
sorry, | picked the wong one up - that Stephen Henry
had been advi sed about the hair tubing, and that, three
par agraphs fromthe bottom you knew that Henry was of
the view that an interim SVA woul d include two proposed
coupes on either side of Brown Muntain Creek?---No.

No one ever told you that?---As | said earlier, February 7
was the Black Saturday fires, there was significant |
guess activities going on at that tine related to that

which certainly had taken up nost of ny role at the

time. So | wasn't aware of this sighting.
Well, this was an email on 3 February. You weren't told
anything about it?---1n the letter - | mean that whole

week was - given the fire threat was known early in the
week, that whole week was focused on preparing for the
fire weather conditions on that Saturday, so that was
pretty nmuch taking up all ny tinme that week, so no, |
hadn't spoken to Lee Mezis or (indistinct).

| tender that, if Your Honour pleases.

H S HONOUR: Yes. Exhi bit 58 - - -

MR WALLER:  Your Honour, | apologise for rising |ate, but
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Your Honour there's no basis, it's submtted, to tender
this. It may be that it can be put to M M ezis.

MR NTALL: | amcontent if that's marked for identification,
Your Honour.

H S HONOUR: | accept that.

#EXH BI T 58(MFl) - Email .

MR NI ALL: Would you have a | ook at this docunent, please.
Now, this is an email to you, M MacDonald, from
M chael Theobal d who is based in Orbost, and he was
telling you there that the commencenent of a two week
potoroo survey hair tubing was marked as Monday 9
February. So you were aware at |least by the 12th that
there was to be a survey for potoroos, correct?---Yes.

And the reason there was a survey for potoroos, | suggest,
was because a hair tube result had been delivered to
DSE in early February?---M understandi ng was that
t here had been diggings found in the area which were
identified as potentially |ong footed potoroo diggings,
hence the desire to do hair tubing.

I's your evidence that the reason for the survey was that
sonmeone had seen sone diggings?---That's ny
under st andi ng, yes.

Wll, who had seen it?---1 can't recall, | believe it may
have been part of the survey work by Environment East
G ppsl and.

Now, so there is at this point in tine, on 12 February, a
final survey had not been taken place due to fires, now
that's the survey for arboreal manmal s?---Yes.

And that there's to be a two week potoroo survey,

. VTS CN: PN 16/ 3/ 10 904 MacDONALD XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

correct ?---Yes.

And M Theobald said it's business as usual in East G ppsland
for VF, and the two coupes will be lost if not started
by Feb's end. So VicForests was very keen to commence
harvesti ng as soon as possi bl e?---Yes.

And was keen to get these surveys out of the way?---W were
keen to get sone resolution as to whether the
harvesting coul d be undertaken or not.

| tender that, if Your Honour pleases.

#EXH BI' T 59 - Email of 12/02/2009.

MR NI ALL: Now, do you know Dr Triggs?---No.

Do you know who she is?---No.

Do you know that there's an expert the DSE uses for
identification of hair from species?---1 know peopl e at
the Arthur Rylah Institute that are invol ved, but not
personal | y, no.

You knew that DSE was conducting sone surveys in relation to
the arboreal mammals and also in relation to the
pot oroo, and you al so knew, didn't you, that M Vaughan
was going to go along on 5 February, is that
ri ght ?---Yes.

Now, M Vaughan doesn't have any experience in anima
surveys, does he?---He may have when he was working in
New South Wales, | am not sure.

You don't know whet her he does or whether he doesn't?---No.

He's never told you that he had particul ar expertise in
surveying animals, did he?---No.

Arboreal manmmal s?--- No.

And the reason he wanted to go on this survey was to try and

. VTS CN: PN 16/ 3/ 10 905 MacDONALD XXN
Envi ronnment East



© 00 N o o s~ W N R

N NN R R R R R R R R R
N B O © O N O O M W N B O

23
24
25
26
27
28
29
30
31

ensure that the nethodol ogy was sound?--- Yes.

But he didn't tell you he had any expertise in the

Vel |,

So he

met hodol ogy to be enployed in a survey of arboreal
manmal s, did he?---No, hence he wanted to go and see
what net hodol ogy was actual |y used.

how woul d he know whether it was sound or not?---W
were also going to reference - obtain docunentation on
t he nmet hodol ogy used in New South Wl es.

was going to check up on DSE, was he?---And famliarise

himself with the process.

He didn't trust DSE?---No, it was nore about famliarising

hinmself with the process.

Wiy did he say, as you say in paragraph 49 of the affidavit,

that he wants to go so he is confortable that the

nmet hodol ogy is sound?---Well, as the regional manager
he is responsible for the operations in his area.

This obviously was - the potential outconme fromthis
was to have a significant inpact on the performance of
his region in that year, and he felt it was inportant

that he was across the issue.

And M Spencer says hel pfully that he can get the New South

Wal es net hodol ogy?- - - Yes.

And he needed to do that because there was no experience

within Victoria in DSE about mnethodol ogy for these

things, was there?---Not that | was aware of, no.

And you know, as you say in paragraph 50, that there were

surveys on 28 January, 5 February and 12 March, and you
say in paragraph 53 - I'msorry, and in paragraph 52

you say on 15 February you were updated on the |ong

footed potoroo survey worKk. So you knew that these
surveys were being undertaken. And then in paragraph
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53 you say "The results of the surveys that were
conducted by DSE were not published until August 2009."
See that ?--- Yes.

Now, when did you first see the report?---In August 2009.

You' d never seen a draft report before then?---No.

But you'd been told what the results were, weren't you?---1
was told what the results indicated, yes.

That the results indicated in excess of the trigger point for
ar boreal mammal s?--- Yes. On one of the (indistinct).

Yes. And what were you told in relation to the
pot oroo?---That there had been no - that there had been
caneras placed out in the area and they'd captured no
footage of a | ong footed potoroo.

Were you told in March that non detection of |ong footed
pot oroos nust be treated wth caution?---1 can't recal
being told that in March.

When were you told that?---1 do renenber reading it in the
report in August 2009.

Were you told in March that the species, that is the potoroo,
can be very difficult to detect?---1 was aware of that
al ready prior to March 2009.

Were you told that there was the presence of diggings which
are strongly suggestive of the specie's
presence?- - - Yes.

And were you told that the forest type was assessed as good
quality habitat for |ong footed potoroos?---Wether it
was at that tine or later when | read the report, |
can't recall.

Were you told at the tine that it's plausible, according to
the DSE, that the species may be present at the
site?---Gven that there was already a confirned
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sighting in the area, | accepted that there was a
i kel ihood that the species was present.

But you weren't told in March that M Henry wanted to put an
interimSVA based on a hair tube result?---No.

Now, you say in your affidavit that - in paragraph 57 - that
as a result of the survey results which | have just
asked you about, you understood that DSE woul d need to
make a decision as to whether a special protection zone
woul d be decl ared, see that?---Yes.

And that was sinply in relation to the arboreal mammal s, was
it?---Yes.

So you didn't consider that any deci sion needed to be nade by
DSE in relation to the potoroo?---At that stage | was
unaware that there'd been a confirned sighting, so - -

So you didn't think that anything that had been observed by
the DSE staff in relation to the potoroo, that didn't
warrant any further action as far as you were
concer ned?-- - No.

And over on paragraph 60 you say that Brown Mountain is an
el evated area, that April to Septenber are generally
not suited?---Yes.

And you say "By late March | knew that based on VicForests
practice harvesting will not be planned."” And for
that reason you were not actively follow ng up the DSE
at this stage to find out whether it had determ ned
that a SPZ or any other prescriptions were necessary.
And then the next step in the chronology is that in
early June 2009 you had a discussion with Lee Mezis
about prescriptions, was that the process that was
adopt ed?- - - Yes.
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So between March and June 2009 the SPZ and the gliders have
gone off your radar?---Yes.

And you weren't actively following up the DSE at that
st age?--- No.

And the ball was in DSE's court as far as you were
concerned?- - - Yes.

And that's truthful evidence, is it, M MicDonal d?---Yes,
again to reiterate, basically we were dealing with the
after effects of the bushfires, so it's - yes, ny
attention was diverted el sewhere.

So this had gone off your desk, effectively?---Effectively,
yes.

Now, can you renenber receiving an email from M Vaughan on
13 March concerning the Brown Muntain survey results?
If I could ask you to have a | ook at that docunent,
pl ease. Do you have that in front of you?---Yes.

Do you renenber getting that on 13 March?---1 was actually
driving that day, 1'd been up in the central highlands
inthe fire effected area, but Barry rang ne to di scuss
his concerns and the fact that he was going to conpose
this email and send it to Lee.

And then no doubt you would have read it when you got back to
the office?---Yes.

And this is an email from Vaughan to Mezis after the surveys
and after Vaughan knew that the trigger point had been
reached for arboreal mammals, correct?---Yes.

And what M Vaughan wanted to do was to get to Mezis and
ensure that no prescriptions would be in place that
woul d reduce availability of tinber?---No, that wasn't
Barry's intent. Barry's intent was to - he had sone
issues with the process that he wanted to put forward
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to Lee Mezis in terns of - - -

Let's go through those, in the |last sentence of the first
par agraph he says "Before this translates into a
further | oss of resource available | would like to
rai se a nunber of concerns". So he is saying before
any prescription's in place, here are ny problens,
isn't it? That's right?---Yes.

And the first one is that he attacks the managenent pl an,
doesn't he?---No, he is just raising an issue with the,
| guess the clarity of the termnology in that.

He says it's unclear and outdated, correct?---Yes.

So the first thing he does is say that the plan's no
good?---No, he is just saying the plan is outdated.

And the second thing he does is that the nmethodol ogy that was
adopted was no good?---No, he is just saying that there
were sone issues that he had with the nethodol ogy
itself.

And the third thing he says is that the notive for the survey
was antil ogging, see that, the third dot point?---Yes.

Do you agree that the study that DSE took was notivated by
antilogging sentinment?---\Well, it was notivated by
peopl e who didn't support harvesting that area, yes.

You don't think it was appropriate for DSE to do the
survey?---1 was not unconfortable with DSE doing the
survey.

And then he says "The bottomline, Lee, is that |andscape
deci sions should be nade on a | andscape |evel ." And
what he is referring to there is reserves, isn't
he?---No, he is | ooking at making sure that you don't
| ook at point |ocations or point sightings for species,
that you nmake sure that you - at a | andscape | evel
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ensure that there's sufficient habitat for the species
across all their natural range.

And his last sentence is "I look forward to your support on
this issue", and he was asking for Lee Mezis to
support VicForests on this, wasn't he?---Yes.

And you knew the contents of this email before it was
sent?---As | said, | was in the car driving at the
time, Barry gave ne an overview of what he intended to
put forward.

And there's nothing in that email that you disagree with, is
there?---There's - | wouldn't say that | would have
worded it in this way, but - - -

But the sentinment you agree with?---Not so nmuch the
sentinment, but there are concerns that Barry's raised
inthis email that | agree wth.

I s there anything you disagree with?---No.

| tender that, if Your Honour pleases.

#EXH BIT 60 - Email Barry Vaughan to Mezis, 13/03/2009.

MR NI ALL: Would you have a | ook at this docunent, please.
Now, this is an email chain, and I would ask you to go
to page 4, please. Have you got that,

M MacDonal d?---Sorry, which - - -

Page 47---Yes.

An emai|l dated 19 March 2009 fromyou to M Vaughan and
M Potter?---M .

Do you see that ?---Yes.

Now, you told Barry that you'd had a conversation that
norni ng, 19 March, with Lee Mezis, hadn't you?---Yes.

And you said it was a positive discussion, yes?---Yes.
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And it was a tricky situation for both parti es. What was

tricky, M WMcDonal d?---That obviously this issue had
been - gained sone elevated - had been elevated to the
nmedia and the Federal - there was a review | ast year of
the EPBC Act, and there were concerns at the Federa
Governnent |evel that the states were not neeting their

obligations under the regional forest agreenent.

And you put the position to Mezis on that day that two of

the three surveys were below the trigger |evels, that

there was an argunent to waive the SPZ, and Lee Mezis
told you he was "nervous about ... (reads) ... EPBC
issues with the Feds given Bob Brown will enter the

fray." Do you renenber that?---Yes.

And you said that you m ght harvest the area anyway "given we

have TRP approval", see that?---Yes.

So you told Lee Mezis on 19 March that you didn't care about

the survey results, and you m ght harvest the area
anyway, is that right?---1 put that position to himto

see what his response was, yes.

Wiy did you do that?---Just to understand what his position

was.

How far you could push?---Just to see what DSE s response

would be if we did that.

And how far you could push?---1 was just testing the water,

yes.

Were you serious that you were going to log it because you

had TRP approval ?--- No.

And Lee put the position that you would be in breach of the

SFTA because TRP approval is conditional on conpliance,

he told you that ?---Yes.

And you said that if it goes into the SPZ under the RFA there
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nmust be a swap, see that?---Yes.

And you then asked Larissa, that's Larissa Miurray, to look in
to try and identify some coupes to swap for the two in
Brown Mountain, correct?---Looking at SMZs that could
be swapped, not necessarily coupes per se.

And a few nonents ago in your evidence you said that by late
March you knew that nothing nuch was going to happen,
that you weren't actively follow ng up the DSE, and
pretty nmuch it had gone off your desk, renenber giving
t hat evi dence?---Yes.

In fact on 19 March you were threatening to log the area,
weren't you?---Yes.

Vel |, that doesn't sound |ike a person who is not actively
followng up the DSE, does it?---1 said before that
|ate March, and this is m d- March.

So you were actively followng up in md-March but not |ate
March?---This is one email in a day in a nonth when
am doi ng any nunber of things. So | wouldn't say that
one email would indicate that | was spending the
majority of ny time on this issue.

It wasn't a particularly big issue for you to tell Lee Mezis
that you were going to log a coupe in breach of the
forest managenent plan?---As | said previously, | was
seeing what Lee's reaction would be to that.

Is that sonething that you regularly tell hinP---Look, it's -
the relationship with VicForests and DSE often invol ves
tension and we - | in that role wth Lee woul d not
necessarily be in agreenent on issues, and so we had
conversations like this.

Wiy didn't you refer to this email in your affidavit,

M  MacDonal d?---Wich affidavit?
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Well, any of the four affidavits, M MacDonal d?---1 can't
recal | .

When you swore your affidavit on 27 Novenber |ast year,
havi ng done three earlier ones, did you | ook for
rel evant email s?---Yes, we have been through a process
of discovery, yes.

Did you | ook for relevant emails?---In the main, yes.

Vel |, what about this one, why didn't it feature in your
affidavit?---1 am not sure.

The reason it didn't feature in your affidavit, | suggest, is
because it's inconsistent with the story you are trying
to tell in paragraph 61 and 62, isn't it?---As | said,
by late March, and this is nore md-March, so | don't
think it's inconsistent with 61.

What about paragraph 57, where you say as a result of the
surveys you understood that DSE woul d need to nake a
decision as to whether an SPZ woul d be decl ared, and
that VicForests couldn't harvest in this area and DSE
determnes - you didn't tell - you didn't say in the
affidavit that VicForests was trying to persuade Lee
Mezis not to make an SPZ, did you?---No.

You didn't think it was rel evant ?---No.

Your whol e affidavit between paragraphs 53 to 62 is trying to
convey the inpression that this was all DSE's
responsibility and had nothing to do with VicForests,
isn'"t that right?---No, | amsaying it had nothing to
do with VicForests because there's a stakeholder in
this process. But the principal decision-nmaking rests
wi th DSE.

But you didn't think it was appropriate to say that in the
affidavit?---There were - | think | nmade it clear in
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terms of a letter that 1'd sent to Jill Redwood that
t he principal decision-making process for zoning

deci si ons was DSE' s.

Now, you asked Larissa Murray to find sone coupes, didn't

you?---No, to find sone SMs.

Coul d you have a look at the first email in that chain which

is 20 March 2009. It's an email from Miurray to
Potter. She says "I think we need to stress to Lee

t hat existing reserves nust be working well in that
area to get high arboreal |evels. Al so think we need
to question the nethodol ogy and | ocation of transects."”

Do you see that ?---Yes.

And these are the points that Ms Murray was making in order

Yes.

to rebut the survey, wasn't it?---No, she was just
putting her opinions forward to as to how the results
shoul d be interpreted.

And she goes on, a few paragraphs down she says "I
have nom nated a few coupes that could be good." Now
stopping there, this was what you had asked her to do,
wasn't it, to identify a few coupes that could be

swapped?- - - Yes.

And she says "Haven't had a great deal of tinme to conme up

Vel |,

with them but have decided to target high conservation
val ue areas because the G eens are targeting high
sawl og val ue areas." So she's | ooking deliberately
for high conservation val ue coupes, isn't she?---She's
| ooki ng at areas that woul d have high sawl og val ues.
she's not saying that at all, M MacDonal d. She's
saying "I amtargeting high conservation val ues”,

doesn't she?---Yes.

And the reason she was saying that was that if there was to
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be a gane of swap, you wanted to identify high
conservation val ues which would nmake it harder for them
to keep Brown Muntain, correct?---Yes.

And she goes on to say "However, in saying all of that, all
of the coupes | have targeted would not require huge

adjustnents to the reserve boundaries in which they lie

except maybe D ngo Creek. However, it is largely
| ogged anyway. " Now, the reference to Dingo Creek is
an area in a reserve?---1 amnot famliar with D ngo
Creek.

Wll, if you go to the attachnent, it is the last nmap, see
t hat ?- - - Yes.

And that's East G ppsland, and there's a reference to
"proposed Dingo Creek icon area", do you see
t hat ?- - - Yes.

And that appears, according to Ms Murray, that it's been
largely logged, that it's going to be included in the
icon reserve, is that right?---Yes.

And what Ms Murray was doing was trying to find high
conservation value areas in the existing icon reserve
area to swap for Brown Muuntain as part of this
process, correct?---1 think you need to look at - go
back to the email and | ook at the fact that she has
hi gh conservation value in apostrophes as areas - as a
- not the fact that they are high conservation val ue
but they are a type of forest which would have a
conmensur ate proportion of sawog in themthat would
represent a reasonabl e swap.

Well, in the same sentence she refers to areas with high
sawl og val ue. Wiy doesn't she say "I have targeted
hi gh sawl og val ue"?---She could have said that.
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Vel |,

because she wasn't saying high saw og val ue, she was
targeting high conservation value?---No, | believe she
woul d have been targeting high saw og value to be a

fair swap.

If you would turn over to the next page, please. M Potter

sent you an email on 20 March at 2.23, and what
M Potter is giving you is sonme argunents to take back
to DSE about why it shouldn't apply the managenent

principle and the nmanagenent plan, isn't it?---Yes.

And you wll see that there are sone extracts, | won't take

you to those, various parts of the managenents pl an.
And over on the next page, imediately below - or the
bol ded area, in bold M Potter says "No area within the
Brown Mountain area is further than about 1.5

kil ometres from thousands of hectares of reserve." Do

you see that ?---Yes.

And the point was being nade there was that, well, these

arboreal mammal s can go anywhere, wasn't it?---No, it's
indicating that there would be sufficient habitat in

t he surrounding areas for those mammal s, particularly |
guess as the food source for powerful ow and sooty

ow .

But the fact was, and you knew it by March, that this was an

extrenely rare occurrence, the concentration of
arboreal mammal s that had been found?---1 would say it
was a high density, | wouldn't say it was an extrenely

rare occurrence.

No? Well, how frequent do you think it would be?---Well, |
don't believe that there's enough survey work done to
necessarily to determ ne how - you know, how do you
define "rare"? To define rare you would need to do a
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| ot nore survey work than had been undert aken.

What basis have you got for saying that it's not
rare?---Well, the basis for that, the trigger |evels
was the work that was done in the early '90s, and using
t he highest density that they detected during those
surveys back in the early '90s, and there's been
limted survey work done since. So in ny opinion it
doesn't necessarily nean that that's necessarily rare,
it is just that was based on survey work done
previously in that area.

You think it's comonpl ace, do you? You think it's
commonpl ace for - - - ?---No, | don't believe it's
necessarily comonpl ace, but | don't think - - -

But you won't accept that it's rare?---No, | don't believe it
guantifies as rare, because | don't believe there's
been sufficient survey work to determ ne what is
exceptional or rare.

Wll, what is the frequency rate of this |evel of
concentration of arboreal mammals in East
G ppsl and?---Well, these |levels were detected once in
the 1990s and on the Coast Range Road.

So they'd been detected once in the 1990s, and they'd been
detected once in 2009, correct?---And there had been
[imted survey work done in between.

But you are not prepared to accept that they are rare?---No,
| wll accept they are high, though.

And you say, or M Potter told you "To naintain the
conservation guideline for arboreal mammals in this
area is absurd given the enornous |evel of protection
currently offered.” Did you agree with that
proposition?---This needs to be considered in |ight of
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the fact that the forest managenent plan was devel oped
in 1995 in East 4 ppsland, and subsequent to that there
was an extensive process undertaken with the regiona
forest agreenents which were developed in the [ate '90s
whi ch have nmade sone of the requirenents of the forest
managenent plan redundant because they were superseded
with a far superior reserve system

Well, with a far superior reserve system but you are not
able to identify anywhere in the reserve system where
there's this concentration of arboreal mammals, are
you?- - - No.

But your evidence to H's Honour is that it's far
superior?---The reserve system

For these particular animals, M MacDonal d?---No, what | said
was that the reserve system post the RFA was superior
to the reserve systemat the tine that the managenent
pl an was conpl eted in 1995.

Com ng back to this docunent, under the heading "Summary",
M Potter said, well, in reading the plan, DSE is the
authority to both create any reserves or renove
reserves depending on the specific situation. And t he
point that M Potter was raising is that we either need
to not have it applied or we need to anend the
managenent plan, correct?---The position we cane to is
that it shouldn't apply in this case.

Wll, if it had to apply you needed to anend the managenent
plan?---On ny reading of it - | mean, because anendi ng
t he managenent plan is not a sinple process from our
perspective, it was nore about not having that
guideline apply in this instance.

Well, apart from- well, you got this information from
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M Potter with the assistance of Ms Murray, and what
did you do with it?---By ny recollection the main point
- the main use of this information is when I wote to
Jill Redwood in the mddle of April in response to
further surveys that had been undertaken by Environnent
East G ppsl and.

So you did nothing on this topic until you wote to Jil
Redwood, is that right?---That's ny recollection, yes.

H S HONOUR: Shoul d that bundle be Exhibit 61?

MR NI ALL: Yes, if Your Honour pleases.

#EXH BIT 61 - Bundle of enmmils 00/03/20009.

MR NIALL: So is it your evidence that in the mddle of March
2009 you were actively follow ng up DSE, but you
stopped by late March?---1 wouldn't say | stopped
conpletely, but it wasn't a principal issue that | was
dealing wth.

Your Honour, is that a convenient tine?

H S HONOUR: How | ong do you think you are going to be?
MR NTALL: | will be no nore than an hour, Your Honour.
MR WALLER:  Your Honour, | nentioned to ny |earned friends

earlier that M MacDonald who is no |onger, as Your
Honour knows, enpl oyed by VicForests has a rea
preference to conclude today if possible. He has got
a busi ness engagenent | understand in Myrtleford

t onor r ow. He was going to drive back to Mel bourne and
then wwth a coll eague drive for three hours to

Myrtl eford tonorrow. He is content, | understand, to
conplete his evidence today if that were possible, but
of course we don't wi sh to inconveni ence others, Your
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Honour, Your Honour's associates and of course those
preparing the transcript and our |earned friends. But
| just raise that concern because M McDonal d had
brought it to ny attention. If it were possible to
finish M MacDonal d today that woul d i ndeed be
preferable, but on M Nall's estimate that may not -
that woul d take us to a quarter past five.

H S HONOUR: Yes. M Nall, I think you can keep goi ng
for the nonent.

MR NI ALL: If Your Honour pleases. Now, you attended a
meeting on 7 April 2009 for the purposes of discussing
t hreat ened speci es managenent, didn't you?---Yes.

And that's Exhibit 54, Your Honour. What was the purpose of
that neeting as far as you understood, M MacDonal d?
52, Your Honour, |I'msorry?---The attenpts to | ook at
whet her there were - or that changes were necessary to
the pre harvest survey process to incorporate
assessnment of habitat for rare and endangered speci es.

And there was a good deal of discussion at that neeting on 7
April about the surveys of arboreal mammals on Brown
Mount ai n, wasn't there?---There was, Yyes.

| beg your pardon?---Yes.

And at that neeting you attended as well as M Potter and
M Spencer ?- - - Yes.

And you and your colleagues from VicForests forcefully put
the view that an SPZ shouldn't be created as a result
of the survey results, didn't you?---There was a | ot of
t hi ngs di scussed at that neeting. | can't recall that
being a specific itemthat we discussed.

Vel l, was the question of an SPZ as a result of the survey
results discussed?---Look, it was nearly 12 nonths ago,
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Vel |,

| mean a range of things were discussed, but the
princi pal point of the neeting was to discuss pre
harvest surveys.

the particular context in which it had arisen on 7
April was the Brown Mountain results, was it

not ?- - - Yes. There was two elenents to it, there was
Brown Mountain results but there was al so a concern on
behal f of the mnister for environnent about the fact
that these surveys were being conducted by third
parties showi ng el evated | evels of arboreal manmal s,
and he wanted both the DSE and VicForests to consider

how t hey woul d address that for pre harvest surveys.

And your position was that no SPZ shoul d be created?---Yes.

And if there was to be one you should swap it for another

SPZ?---Under the regional forest agreenent we had that

option, yes.

And during that neeting you were told, weren't you, that the

density of aninmals, arboreal mammal s that had been
found was quite rare, and that it was unlikely to find
ot her areas containing this density within East

G ppsl and, you were told that, weren't you?---Yes.

But you didn't believe it?---1t is not that | didn't believe

it, it was also discussed at that neeting that it was
20 years since DSE had done a conprehensive survey, so
they didn't have a lot of data to, as | said earlier
that, you know, it gives weight to definitions of rare

or high or extrene.

You weren't prepared to accept on 7 April, just as you are

not prepared to accept today, that the concentration of
arboreal mammals was rare, is that right?---1t was

hi gh, but I am not saying it was necessarily rare, no.
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And you were told that the density trigger in the managenent
pl an had never been applied before, weren't you -
hadn't you been told that?---1 can't recall

Wl |, are you aware of any other occasion when it had been
appl i ed?- - - No.

Dd you turn your mnd to the ecol ogical significance of an
aggregation of arboreal mammal s that had been
found?---1 shared the view of others that a high
reading is not necessarily a bad thing, it indicates
that there are significant nunbers of those animals in
t hat area.

Well, when you say it's not a bad thing, what do you nean by
that?---That it indicates a viability, if you like, of
t hose arboreal manmmals in that area.

Yes. And did you think about what m ght happen if there's
| oggi ng t hroughout the coupes, two coupes, in which
t hose arboreal manmmals |ived?---1 was looking at it in
the context of a small area available for harvesting in
a significant area of conservation reserves wth the
nati onal parks either side of the area in question.

But the fact is, is it not, that the arboreal manmals had
chosen to be concentrated on coupes 15 and 197---|
woul d argue that there's probably simlar |evels of
those animals in surrounding national parks in simlar
habi t at .

Vel |, where are they? Were are they?---In simlar forest
types in reserve systens in that area.

And what do you base that on?---That those aninmals are found
in - that those animals don't, they are tenure blind,
if you like, they will be found wherever that habitat
is avail abl e.

. VTS CN: PN 16/ 3/ 10 923 MacDONALD XXN
Envi ronnment East



© 00 N o o s~ W N R

N RN N N N N NN R R R R R R R R R
N~ o o b~ WON P O © 00 N o oA w N+, O

28
29
30
31

Wiere in reserves are they found in that concentration?---I
can't point to that.

M Henry told you - you know who M Henry is, don't
you?- - - Yes.

And you know that he told you at that neeting that the
concentration of arboreal manmmals was genuinely a rare
density, didn't he?---1 renmenber himsaying it was a
very high density, yes.

And that it was genuinely rare, didn't he?---1 can't recal
whet her he used the word "rare".

D d you have any reason to disagree wwth M Henry?---Not that
it was a high reading, no. | nmean, the facts were
t here.

He didn't say it was high, he said it was genuinely rare,
didn't he?---1 can't recall himusing the word "rare".

Well, the notes that M Spencer took record him saying that
it's genuinely a rare density. Have you got any

reason to believe that that's not an accurate record of

what he said?---1 can't recall the word "rare" being
used. That's ny recollection of the neeting.
Now, could M Spencer be shown exhibit - | beg your pardon,

M MacDonal d be shown Exhibit 52, please. Now, these
are the typed notes that M Spencer nade at that

nmeet i ng. Coul d you just have a | ook at those to

your sel f. Have you seen those before,

M  MacDonal d?---Yes, | have, yes.

When did you see thenP---During the discovery process.

Now, over on the second page under the headi ng "Forest
managenment plan", it is said that it is not clear what
the forest managenent plan requires with respect to
zoni ng changes. And then over on the next page it
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says "Needed an analysis of reserved areas to see if
t hese densities exist throughout the reserves and

therefore are not rare, then anend the forest

managenent plan." Do you see that ?--- Yes.
Was that your idea?---1t was discussed at the neeting and |
amnot sure - 1'd struggle to attribute that to - so |

can't recall whether that was ny suggestion or not.

Now, was it sonething that VicForests thought was a good

Wi ch

i dea?- - - Yes.

was to survey in reserved areas in order to provide a
justification to anend the managenent plan so it didn't
need to apply to Brown Muntain, that was the

pur pose?---No, the purpose was to actually identify
whet her these - | guess from our perspective this
process identified that there hadn't been a |ot of
nmonitoring work done in the last 20 years and that
there was significant areas of forest that had been set
aside in reserves and it would be good to understand
what the - across a range of different species what
their population levels were like in the reserve

system

Wiy woul dn't it nake nore sense to do a study in areas that

Vel |,

are to be | ogged?---You could do it across the board.
why was it chosen that an anal ysis of reserved areas be
undertaken?---Because if they - on the basis that if

t hose popul ations of those aninmals are sufficient in
the reserve system then the requirenent to reserve

nore areas fromtinber production is not required.

The reason you thought it was a good idea, because it was a

no lose situation for you, wasn't it?---No, it was

wor ki ng on the basis that decision-making should be
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made on the best available information, and we
identified where there was a gap in the current

i nformati on set.

That is, if there's a high population in reserved areas, then
you can justify amendi ng the managenent pl an,
correct ?---That woul d be one outcone.

And if there wasn't a high area - in reserved areas, well you

could just forget about that, do you agree with
t hat ?---Not necessarily forget about it, but | nmean
this is about having information that adds to the

quality of the decisions that are nade.

But if you did a survey in areas to be |ogged, you woul d know

Vel |,

whet her | ogging was going to have - firstly, whether

t here were high concentrations of arboreal aninmals, and
secondly, whether logging mght interfere with them
woul dn't you?---We would need to do that sort of
nonitoring over a |longer period of tinme to establish

t hat .

so this wasn't an idea of nonitoring over tine, this
was just trying to find sone evidence to justify
anendi ng the managenent plan, wasn't it?---But it was
to determ ne whether a conservation guideline in a 1995
managenment plan which had been superseded by the

regi onal forest agreenent process, was stil

appropri ate.

This was all about finding a way for avoidi ng the managenent

prescription in the managenent plan, wasn't it?---No,
this was - the view of VicForests was that the
managenment plan is 15 years old and was out of date,
and that a series of events had superseded the

managenent plan which required that sone of the
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gui delines in the managenent plan were - required

revi ew.

And this nmeeting of 7 April at which you attended with Potter

Now,

and Spencer, was anot her exanple of you actively
follow ng up DSE on the SPZ question, wasn't it?---No,
this was specifically in response to a request fromthe
m nister for environnent to | ook at the process of pre
harvest surveys.

want to take you to early June now. Now, in

par agraph 62 you say that in early June Mezis had

t el ephoned you and told you that DSE was consi dering
whet her to declare an SPZ, and he asked you whet her

Vi cForests would put forward any nodifications. Do

you renenber when in June?---No.

M Mezis says in his statenment that he rang you on 16 June,

Vel |,

and told you that DSE was intending to all ow
harvesting, subject to nodified prescriptions. D d he
tell you that?---W discussed about what - ny

recol lection is he asked nme what we would put forward
in terms of prescription, which triggered a series of
emails to Barry Vaughan.

he told you that they are not going to stop you

| oggi ng, but you need to conme up with sone
prescriptions, is that right?---No, ny recollection was
that | was asked to | ook at what prescriptions we would

| ook to put in place.

D d you have a discussion with Mezis as to what those

prescriptions mght be?---W discussed about the option
for specifically habitat trees, but | think it was
Barry Vaughan that put forward the position about the

expanded stream si de buffer.
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And he did that in the email 16 June at 1.52 which is set out
at paragraph 65, is that right?---That's correct.

Now, by this stage, at 16 June, VicForests al ready knew that
a 100 netre buffer would have mninmal inpact on its
harvesting in 15 and 19, didn't it?---No.

In relation to the arboreal manmmal s, which this whole
di scussi on had been about, do you know why M Vaughan
chose 100 netres?---1 think it was taken on the basis
that 100 netres was the guidelines required under the -
for the protection of the Orbost spiny crayfish,

Vel |l what's that got to do with mammal s? What's that got to
do with manmmal s?---Well, there were two elenents to
that, one is the density of the arboreal mammals was
greatest closest to Brown Mountain Creek, so it's where
the density of the arboreal manmals was greatest. And
the 100 netres was the buffer that would be applied if
an Orbost spiny crayfish was confirmed in Brown
Mount ai n Cr eek.

Who told you that the concentration was greatest near the
creek?---Barry Vaughan.

And he was going on his appearance on the survey on 5
February, was he?---1 believe so, yes.

Now, | won't be a nonment, Your Honour.

H S HONOUR: M Nall, I think I mght give everyone a
short break, and we will tell the court staff that we
are going to keep the building open, and we w ||
proceed on and seek to finish the witness by about
hal f - past 5. W will take a break first.

MR NI ALL:  Your Honour, in ny subm ssion that is onerous.

In ny submission it would be reasonable to adjourn the
matter off until tonorrow norning. It's been a |l ong
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day, a normal full day. It's now 4.30, and
cross-examning a lead witness for the, or a
significant witness for the defendant in ny subm ssion,
a reasonabl e period of tine would be to 4.30 and then
to conplete the cross-exam nation in the norning woul d
not be unreasonabl e.

H S HONOUR: Vell, M Nall, | said at |east since the |ast
directions hearing that was held in Ml bourne that I
woul d be prepared to sit on late on occasion if it was
necessary to do so to acconmodate particul ar w tnesses.
And what M Waller has said to nme on the face of it
justifies sitting on.

MR NI ALL: If Your Honour pleases.

H S HONOUR: | have just said to you that | amgoing to
give you a break, | amgoing to give you about 10
m nutes or so, so | amnot going to force you just to
keep goi ng. | am going to give the wtness a short
break, but | think that if the estinmate you gave ne a
little while ago is correct, then you have about
three-quarters of an hour to go, and the sensible
course is to take a break and then to cone back. |
when we cone back that's still the order of your
estimate, then | aminclined to go on; in other words,
we have got a reasonabl e prospect of conpleting by
hal f - past 5. | don't think that that is unduly
onerous provided you get sone sort of a break at this
poi nt .

MR NI ALL: If Your Honour pleases.

H S HONOUR: And that's what | am going to do.

(Short adjournnent).
MR NI ALL: If Your Honour pleases. Now, M MacDonal d, you
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1 said a few nonents ago that the reasons for the 100

2 netre was that it was consistent with the crayfish, and
3 that's where the mamal s appeared to be concentrated,

4 correct ?---Yes.

5 And you say that because that's what M Vaughan told you, is
6 it not?---Yes.

7 Wul d you have a | ook at this docunent, please. Now, this

8 is an email fromM Henry to M Vaughan of 23 June, in
9 whi ch he says "Barry, further to our discussion |ast

10 week please find attached map showi ng the | ocation.

11 Geater gliders were reasonably evenly spread al ong the
12 transect but appear to be a bit nore concentrated on

13 the | ower slopes within about 200 netres fromthe

14 creek. " | won't read the last two paragraphs. And

15 attached to it is a map which shows, if you are | ooking
16 at the map, M MacDonal d, shows the recordings of the
17 greater glider and the yellow bellied glider on various
18 dates, do you see that?---Yes.

19 And it is the case that the observations of those animals are
20 evenly spread through coupe 15?---1 woul d suggest
21 there's a higher concentration towards Brown Muntain
22 Creek.
23 M Henry says a bit nore concentrated within about 200 netres
24 fromthe creek, do you see that?---Yes.

25 So to the extent that the 100 netres was based on the fact

26 that the concentration was near the streamand within
27 the 100 netre mark, it's inaccurate, isn't it?---No, |
28 nmean | was - that was based on Barry's opinion having
29 done - been on one night, one of the three surveys, and
30 | don't think that his viewis discounted by this
31 emai | .
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You don't think that it's discounted, do you?---M Henry
indicates that it's been nore concentrated on the | ower
sl opes wi thin about 200 nmetres of the creek.

And you think that's consistent with them being within the
100 netre buffer, do you?---1 think that supports the
decision to have a 100 netre buffer.

So notw thstanding | ooking at this map, and this spread of
arboreal mammal s, you think that 100 netres was
appropriate to protect the habitat of the gliders?---In
the context that there were al so additional
prescriptions for retaining trees throughout the coupe,
so there was two elenents to the additiona
prescriptions, both the 100 netre buffer and the
addi tional retained habitat trees on the coupe.

| tender that, if Your Honour pleases.

#EXH BIT 62 - Email of Stephen Henry 23/06/2009.

MR NI ALL: Now, over on paragraph 75, you start to give sone
evi dence about the sighting in August 2009 of the
pot oroo, and you say that Lee Mezis forwarded you an
email, and did that email include the - or as you say
the email included the video footage of 5
seconds?- - - Yes.

And you'd spoken to M Mezis that day, hadn't you?---I
bel i eve so, yes.

Yes. Well, what did you tal k about ?---Lee infornmed nme that
they had this footage and that that woul d obviously
trigger a review by DSE of the authenticity of the
sighting and then it would require action to be taken
according to the action statenent for |ong footed
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pot or 00s.

He told you, did he, that it would require their application,
he told you that on the 26th?---Fromny recollection
think Lee indicated that they were going to send sone
staff out to identify the sight where the canmera had

been | ocated, or where it was allegedly |ocated.

And you sent M Mezis an enail that afternoon. Have a | ook
at this docunent, please. What did you send to
M Mezis?---1f | can recall | asked one of our

operational planning foresters in Obost to design an
SMZ for a long footed potoroo based on the sighting in
the - based on the alleged sighting of the potoroo.
And that reserve would be consistent with the new
action statenent.

Well, if you have a look at - and is that what you sent to
M Mezis?---Yes, by ny recollection, yes.

Now, did he tell you - he told you that they were sendi ng
soneone out to verify the sight?---Yes, | believe
that's the case, yes.

Dd he tell you that had happened?---1 can't recall.

Vel |, do you recall himever telling you that it
happened?- - - Yes.

When did he tell you?---1 think possibly either that day or
in the subsequent days.

So that day or in subsequent days, a short tine thereafter,
he told you that they'd sent soneone out and that they
had verified the |ocation?---Yes.

You asked, according to paragraph 76 - I'msorry. And he
told you that they had verified the |location?---1 can't
recall whether it was on that day or on subsequent
days.
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So within a short period of tinme of the 26th you had had a

copy of the video of 5 seconds, correct?---Yes.

You had had confirmation fromM Mezis about the | ocation at

which it was taken?---Yes.

And you didn't seek to obtain any information about whether

t he ani mal conveyed - the aninmal portrayed in the
footage was a |l ong footed potoroo, did you?---No,
because that was - well, it was being alleged at the
time, so - it was being alleged as a | ong footed

potoroo, and | accepted that.

So you accepted, what, within a few days of the 26th August

Vel |,

Wiy di

that there had been a potoroo within one of the coupes
- wthin coupe 15?---You need to renenber that at this
time we were going through injunction hearings for this
case, so this matter was being discussed at the tine,
there was evidence being | odged to that effect as well.
So | was getting information from a range of sources at
that tine, so - - -

in none of your affidavits that were filed before the
injunction, or in the application, do you say that

you' d received confirmation from DSE about the | ocation

of the sighting, do you?---1 don't believe so, no.
dn't you do that?---1 am not sure. | nean, that's six
nonths ago, | amnot sure why | didn't.

It was a pretty inportant fact, wasn't it, whether there was

a potoroo in coupe 15?---From our perspective it was
nore a matter of whether we could accommobdate an SMZ
and still conduct harvesting in that coupe, which we

bel i eved we coul d.

Well, that process started when you asked Larissa Mirray on
26th to design a special nmanagenent zone, didn't
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you?- - - Yes.

And you told her that day - | w thdraw that. D d you tel
her that day, on paragraph 76, when you asked her to
design it, that you wanted the 100 netre buffer as the
retained habitat?---1 asked her to explore whether that
woul d be consistent with the requirenents of the action
st at enent .

And it was your intention that the retained habitat would be
the 100 netre buffer?---Yes. If that was consistent
with the action statenent.

And that was - - -?---Waich | believed it was.

And that's what Ms Murray produced for you?---Yes.

Now, how did you say that that was consistent with the action
statenent ?---The action statenent said that the -
tal ks about - is silent on whether a linear or a
circular reserve around the sighting area, or in fact
it's silent on the shape of the reserve. But it tal ks
about it being on | ower slopes and in noist gullies.

What it tal ks about, is it not, M MicDonald, that it be the
best habitat for the LFP?---Yes. But then gives
gui dance as to what that mght be in terns of being in
noi st gullies on | ower sl opes.

Did you ask anyone to try and identify the best habitat
within coupe 15 to contain the retained habitat?---1
asked Larissa to prepare a draft based on the
requirenents of the action statenent.

But you didn't ask her to identify what m ght be the best
habitat ?---Well, that be - by including the best
habitat you are being consistent with the action
statenent, so. And given that the 100 netre buffer
was on the |ower slopes and included a noist gully, |
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felt that that was consistent with the action

st at enent .

Now, can | go to your first affidavit of 31 August. Do you
have that there with you?---Yes, | do, yes.

Well, that's dated 31 August. Now, you know that the wit

was issued on 25 August ?---Yes.

And that the injunction was heard before Justice Forrest on 1
and 2 Septenber ?---Yes.

And so you swore this the day before the application came on
for hearing, correct?---Yes.

And Vi cForests' position on the injunction was that it
proposed to log the coupes the foll ow ng week?---Yes.

And you were present in court during the injunction?---Yes.

And over in paragraph 23 you say "Subject to weather
conditions VicForests currently intends to conmence
harvesting in coupes 15 and 19 next week."
Correct ?--- Yes.

And was that the position of VicForests?---Yes, subject to
any del ays that m ght be caused either by weather or by
regul atory requirenents.

Wel |, you say subject to weather. You don't say subject to
regul atory requirenents, do you?---No, it's unwitten,
| guess, regulatory requirenents can change at any
time. And take precedence over operations.

What regul atory requirenents?---Such as the sighting of a
| ong footed potoroo that would trigger a speci al
managenent zone.

Well, you don't say in paragraph 23 "Subject to sighting of a
| ong footed potoroo”, do you?---No, but it could be
subject to a nunber of - - -

And have a | ook at paragraph 38, under "Long footed potoroo".
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It says: "I aminformed by Lee Mezis and believe that
on 24 August" he sent two emails to Redwood and Lincoln
seeking all footage captured, that Redwood tel ephoned
M ezis and said she would have to speak to her |awers
and was reluctant to provide. Sent a further enai
seeki ng reconsideration, and that he had not received a
response. And you say "I note the alleged |ocation
used by M Lincoln to take the footage as marked in
Exhibit ASL 1 was within 100 netres." And you say
that "If DSE determned to create a special managenent
zone, then due to the increased buffer no further area
woul d need to be protected.™ Dd Mezis tell you that
the 100 netres was all you would ever be required to
protect?---No, but | forwarded Lee, as you have

i ndicated, | forwarded Lee our proposed speci al
managenent, or the special managenent zone that we
proposed and drafted on August 26, and Lee indicated
that wasn't inconsistent with the action statenent and
was one definitely had a possibility for the shape of a
final reserve.

It was one possibility, was it not ?---Yes.

And it was unsettled, that question, was it not?---Yes.

Then why did you not say in that affidavit that the question
of what the special managenent zone would | ook |ike had
not been settled?---1 could have used different
wor di ng, yes.

Wl | what wording should you have used, M MacDonal d?--- At
that stage there was no other proposed reserve except
for the proposal we put forward, or that | was aware
of, and Lee had indicated that wasn't inconsistent with
the action statenent, and that he would see no issue
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with that potentially being the final reserve. So |
took that as being an indication that that was - it was
a strong likelihood that that could be the final design
for this SMZ

Now, you don't say that it will be a strong |ikelihood, you
will say that no further area of coupe would need to be
protected?---M mm.

And you didn't think it was appropriate to say that that
i ssue had not been settled, and that other areas m ght
need to be protected?---That was the wording | chose at
the tine.

And you didn't say in that affidavit that Mezis had
confirmed with you that the | ocation of the canmera shot
was Wi thin coupe 15, did you?---No.

Wiy not?---1t may not have - that may not have been confirned
with me by 31 August. | can't recall when Lee
actually passed that information on to ne.

A few nonents ago you said it was within a few days?---Wel|l
it was within a period of tine after that day.

How | ong?---1 amnot sure, | can't recall

Wl |, you know H s Honour Justice Forrest heard the
injunction on 1 and 2 Septenber ?--- Yes.

And you know he reserved for a nunmber of weeks?---Yes.

It was well within that period that you knew that the
| ocation had been confirned, wasn't it?---Possibly. I
mean, | can't recall, there was a ot going on at that
tinme.

You know perfectly well that you knew that the sight had been
confirmed before H s Honour gave judgnent on the
injunction, don't you?---1 can't recall

You withheld that information fromthe court because you

. VTS CN: PN 16/ 3/ 10 937 MacDONALD XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

t hought it would not help your case, correct?---No.

You don't say in your paragraph 38 or anywhere else in the
affidavit that DSE are in the process of trying to
verify the area, do you?---No.

Wiy not?---1 didn't - at that tinme | obviously didn't believe
that was relevant to the affidavit | was swearing.

You say in paragraph 38 that Redwood wouldn't give Mezis the
f oot age, correct ?---Yes.

And the purpose you put that in your affidavit was to convey
the inpression that the sighting could not be verified,
correct?---1 was just putting forward that there was
still information we were seeking to verify the
si ghti ng.

You put it in your affidavit to show or denonstrate that the
sighting could not be verified, correct?---1 put it in
there to indicate that we were still - DSE was stil
awai ting information to verify the claim

But you did not disclose the information you did have about
verification, correct?---That's not in ny affidavits,
no.

You knew that you had - VicForests had a |lot of information
rel evant to the | ogging of coupes 15 and 19, didn't
you?---1n what respect?

Well, VicForests is the organisation that's going to conduct
t he | oggi ng, correct?---Yes.

It's got all the information about the coupes?---Yes. In
relation to harvesting.

It's been - you have been in tel ephone and enail
conmuni cation wwith M Mezis about the topic of the
pot or o0?- - - Yes.

But you didn't think it was appropriate to put any of that
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information in your affidavit, did you?---No, | felt at
the time it was the plaintiff that was alleging the
sighting of the potoroo so it wasn't appropriate for ne
to necessarily discuss that.

So if you had relevant information you didn't need to
disclose it to the court, is that right?---1 put
forward the information that | felt was relevant to the
defence's case.

And you know that VicForests argued the injunction on the
basis that there was no serious question to be tried
about the potoroo in that coupe, didn't you?---W
argued that the alleged sighting could be accommodat ed
by an SMZ and that the harvesting could still be
undertaken in coupe 15.

Now, | want to take you back to paragraph 23 of your
affidavit?---First affidavit?

Yes. You say subject to weather conditions you are going to
log, right? Correct?---Yes.

It's an unqualified statenent, is it not, apart fromthe
weat her ?---\Wel |, the weather was the only thing that's
referred to as a potential factor that m ght stop
har vesti ng.

What enquiries did you make when you swore this affidavit
about the readi ness of 15 and 19 to be | ogged?---1
di scussed that with Barry Vaughan.

And what did he tell you?---Because the coupes had been
pl anned for harvesting the previous sumer, they were
effectively ready to harvest subject to conpleting the
pre harvest check |ist.

Is that the only enquiry that you did?---Yes.

And subject to conpletion of the pre harvesting check
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list?---And al so ensuring that the buffers - the
prescriptions that had been agreed to with the DSE had
been inplenented in terns of the 100 netre stream side
buffer, and marking of additional habitat trees in the
coupe.

Well you don't say in paragraph 23 "Subject to conpletion of
the check list", do you?---No, but the weather
conditions - the weather conditions are highlighted
because that's a variable outside of our control.

Wl | what about the check list?---As | nmentioned, the coupes
had been planned to be harvested the previous sunmer,
so a lot of the work had al ready been conpl eted, and at
that stage that wasn't seen as an inpedinent in those
tinmefranes to conplete that.

Did you have a |l ook on the CI'S systemas to whether the
coupes were ready to be | ogged?--- No.

Wiy not ?---1 didn't access the S system nornmally | relied
on operational staff to give ne that information.

Dd you ask M Vaughan to access the systenf?---No, | asked
Barry to indicate whether they could start harvesting.

And he told you, did he, subject to conpletion of the coupe
check list?---He wasn't specific about the pre coupe
check list, but | amaware that that is an operational
procedure that we conplete prior to harvesting, that
Barry indicated that the coupes were ready to conmence
harvesting and the contractors were available to start.

Well, did he tell you that the coupe planning check |i st
hadn't been conpleted or didn't he?---No, but | took
that as being sonething that woul d be conpleted as a
matter of course.

Aren't they conpleted prior or at |least as far as can be done

. VTS CN: PN 16/ 3/ 10 940 MacDONALD XXN
Envi ronnment East



© 00 N o o s~ W N R

W oW NN NN NDNDNDNDNNDNEPR P P P P P P P p R
R O © 0 ~N © U0 D W N B O © ® N O O M W N B O

prior to harvesting?---Sonme of the coupe check list has
got to be conpleted with the harvesting contractor
because it deals with risk assessnent for things |ike
aerial hazards, linbs that are hung up in trees and the
like. So essentially it gets conpleted as cl ose as
possi bl e to commencenent of harvesting.

Vel |l how long did that take to complete? O would have taken
to conplete?---1 amnot across the actual tinme it would
have taken to conplete that.

Well, could it have taken a day?---Possibly, yes.

And if there would problens it could have taken | onger than a
day?- - - Yes.

It could have taken sone weeks?---1t would be unusual for it
to take that |ong.

But it's possible?---Only if there was an issue that was -

t hat becane apparent during the pre harvest survey.

Vll, why didn't you tell the court in paragraph 23 that
i ssues coul d have becone apparent, and until that had
been conpl eted you woul dn't know whet her you were ready
to log i medi atel y?---Because it's unlikely that woul d
have been the case. As | nmentioned, these coupes had
been schedul ed for harvesting the prior year and were
ready to - in a state of readiness for harvesting to
conmrence.

Now, you know, don't you, that there was a lot of work in
| ate 2008 and 2009 about settling the boundaries of the
ALP reserves?---Yes.

And you know t hat when you - then in August, that one of
t hose reserves was known as the ALP reserve Goongerah
Nort h?---Yes.

And that was in the area of Brown Muntain?---Yes.
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And M Spencer has told H's Honour that DSE told himin
Decenber 2008 in relation to coupe 15 that portion of
coupe lies wthin ALP reserve Goongerah North nust not

be harvested until these reserves have been finalised.

1
2
3
4
5 D d you know that DSE had told VicForests that in
6 Decenber 20087?--- No.

7 D d you nake any enquiries about that?---No.

8 You knew in August 2008 that the ALP reserves hadn't been
9 settled, didn't you?---Wich year?

10 August 2009?---No, they were settled - in ny understanding,

11 because 1'd been involved in the - with the industry
12 transition task force, ny understandi ng was the

13 reserves were finalised.

14 Your understanding was that the reserves were

15 finalised?---Yes.

16 Did you check in relation to the Goongerah North ALP

17 reserve?---Not specifically, no.

18 M  Spencer has given evidence to H s Honour that on 5 June he
19 updated CISin relation to coupe 15, and it says

20 "VicForests will not harvest the coupe until icon

21 reserve boundary is nodified. Vi cForests will not

22 harvest any area within approved reserve." D d you

23 know that he'd updated the CI'S on that basis?---No.

24 D d you ask hinf---No.

25 And on the sane day he made the sane annotation for coupe 26,
26 di d you know t hat ?--- No.
27 And his evidence to H s Honour at page 766 was that unless
28 and until the conpletion of the boundaries of the new
29 reserves had happened, there was no operative approval
30 for coupe 15, did you know that?---1 knew that - 1'd
31 been havi ng separate conversations wth Lee Mezis
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t hrough the finalisation of the reserves, the ALP
el ection reserves proposal, and that coupe 15 was from

Lee's perspective ready to harvest.

So Mezis told you it was ready to harvest, did he?---And Lee

woul d have given - if there were any requirenents in
the CI S system Lee would give the final approval for
that to take place, and follow ng the announcenent of
the lifting of the noratorium on those coupes by the
m ni ster for environnent on August 21, Lee had

indicated to nme that we would be in a position to be

able to harvest those coupes.

When did he tell you that?---On or around the announcenent by

the m ni ster.

21 August ?---Yes.

But you know that the reserve boundaries were not settled

Now,

until October or Novenber 2009, don't you?---Well, they
weren't put before parliament for the legislation to be
passed, but the boundaries from ny understandi ng had

al ready been finalised, because they required to be -

t hose boundaries had to be actually field surveyed

prior to the |egislation going before the parlianent.

it's the position, M MacDonal d, that M Spencer has

told the court in his position - in his understanding

t hat coupes 15 and 26 were not eligible to be |ogged in
August ?---No, that was M Spencer's position in June
when the TRP was finali sed. M Spencer was not
involved at all in the finalisation of the 2006 ALP

el ection policy reserves, that was purely sonething
that 1'd been involved in wth the assistance of

M Potter, and it was sonething that | hadn't disclosed

to M Spencer in terns of when the all clear would be
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given to harvest coupes 15 and 26 - and 19.

You didn't discuss it wwth M Spencer?---No, | didn't believe
it was appropriate to discuss it with himuntil we'd
been - |I'd been given the clearance from DSE.

When was that?---That was at the tine when the mnister nade
hi s announcenent on or around 21 August.

M MacDonal d, the position is that DSE had told VicForests
and Vi cForests had agreed not to |og coupe 15 and 16
until the boundaries had been settled, and that didn't
happen until COctober or Novenber 2009, do you agree
with that?---No.

And that your evidence in paragraph 23 that you currently
intend to commence harvesting in coupes next week, did
not disclose to the court the true position in relation
to the ALP reserved boundaries?---1t did, and |
di sagr ee. The mnister had effectively gone to the
public and issued a press rel ease saying that
harvesting coul d cormence in those coupes. And a
m ni ster would not do that unless he was confortable
that all the requirenents for harvesting those coupes
had been net. So | disagree with that position.

Well, the fact is, M MacDonald, that the legislation didn't
get into the parlianment until February, did it? Ddn't
pass parliament until February?---1 thought it was
Novenber, but | didn't follow that closely.

You knew that the mnister was announcing a policy, but that
it needed to be inplenented including through
| egislation?---That didn't prevent operationally things
happeni ng on the ground, so. Because these areas were
not - | nean, what the legislation did was actual ly put
areas into reserve, it didn't actually cover areas that
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were outside the reserves, which included coupes 15 and
19.

It's the fact that discussions continued between VicForests
and DSE about the boundaries in Septenber, Cctober, is
it not?---In relation to the?

The boundaries of the ALP reserve?---No.

Now, it's true, is it not, that in relation to the |ong
footed potoroo, that there was a hair detection in
February, a video in August, and another video in
Sept enber ?---1 was aware of the video in August.

You were aware of the video in Septenber?---No.

No one's told you that there are two videos?---1 was aware
that there possibly was a second video, but | haven't
seen any evidence to that effect.

And you knew at least by the tinme that you read the DSE
survey in August, on your evidence, 2009, that it was
pl ausi bl e that the potoroo was present, and that there
were di ggi ngs strongly suggestive of potoroo, you knew
all of those things, didn't you?---1 knew that there
wer e di ggi ngs, yes.

And the process of devel oping the SMZ and the protected
habitat was totally centered around the 100 netre
buffer, wasn't it?---That was the position that
Vi cForests was putting forward, yes.

And it put forward that position because it was beneficial to
its logging arrangenents but had nothing to do with the
conservation or ecology of the potoroo?---No, we felt
that was - VicForests believes that is consistent with
the action statenent.

Vi cForests hasn't retained any expert to try and identify
habitat of the - best habitat of the potoroo around
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coupe 15 and 19, has it?---The experts are used to
devel op the action statenments which practitioners, like
peopl e from Vi cForests, inplenment on the ground, and we
have done that.

So where an action statenment says "Best potoroo habitat”, it
is really just a forester who can nake that judgnent,
in your view, is it?---But it's nore specific than
that, it tal ks about on |ower slopes and in noist
gullies, which VicForests believes is consistent with
the 100 netre buffer being the retained habitat.

And you know not hi ng about the second video sighting of the
pot or oo?---Look, in discussions with our |egal team
they raised that there was the possibility of a second
video, | recall.

MR WALLER:  Your Honour, | caution ny |learned friend not to

elicit matters that m ght be covered by privilege in

this way.
H S HONOUR: Yes.
MR NTALL: | will be careful of that. | don't want any

comuni cati ons between you and your |awers or

Vi cForests |awers, | am just asking you whether you
have seen the video that is exhibited to the affidavit
of Ms McLaren?---No.

And is it the position that if the injunction was |ifted
tonmorrow, VicForests would be in a position to |og
coupes 15 and 19?---Tonmorrow or - - -

Yes?- - - No.

Next week?---VicForests would probably not harvest, given
that we are nowin md - late March. It's unlikely
that VicForests would start harvesting in a high
el evation area |ike that because the likelihood is that
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with seasonal factors that the days are shortening, the
likelihood is wet weather is increasing, that
harvesti ng woul dn't conmmence until next Septenber at
the earliest.

Subj ect to weather permtting?---Yes.

It's in a position to harvest?---And obviously with
resolution of the issues in this case, yes.

And in relation to gliders, you knew that the prescriptions
had been exceeded in the managenent plan?---0On one of
the three nights that the surveys were undertaken.

And there's no doubt about the accuracy of that, is
t here?--- No.

And you are not aware of any analysis by VicForests of what
that neans from an ecol ogi cal perspective?---I1t's based
on a guideline froma managenent plan in 1995.

And Vi cForests is not interested in conplying with it?---1t's
not a matter of being interested in conplying, it's
about the managenent plan and | ooking at a bal ance
bet ween conservation and tinber production, and we have
aviewin this case that an SPZ is not warranted.

Now, in relation to ows, you know that there's been - ows
have been heard in the area, both sooty ow and
power ful ow ?---Yes.

And Vi cForests hasn't taken any steps in relation to those
sightings to determ ne whether any steps are necessary
to preserve - - -?---They are not sightings per se,
they are from- they are - | guess calls of those
speci es have been heard, and again they haven't
triggered any requirenents under action statenents or
action plan.

And that's because is it your understanding that the powerful
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28
29
30
31

ow managenent areas has al ready been reached up to the
maxi munf?-- - O exceeded.

O exceeded. And the sanme for the sooty ow ?---Yes.

You know, don't you, that in relation to the SOMAs, the sooty
ow , that many of those are based on nodelling rather
t han actual presence?---Yes.

And is it not the intention to replace those nodel |l ed SOVAs
with actual SOVAs once sooty ow s have been
detected?---1 amnot that famliar with the
prescriptions, no.

And the same position with the powerful ow, the POVAs, that
a nunber of the areas that are currently POVAs are
based on nodel ling rather than sightings or actual
presence?---1 amnot famliar with that.

Now, in relation to the quoll, are you aware that Dr Bel cher
has gi ven evidence that the coupes are a suitable
habitat for a quoll ?---Yes.

And that the habitat - that destruction of the habitat is
likely to have an adverse inpact on the quoll ?---1 am
aware that's his opinion.

Has Vi cForests obtained any expert evidence - expert opinion,
|"msorry - has obtained any expert opinion in relation
to those issues concerning the quoll ?---No, we conply
with - there's a regulatory framework that we are
required to conply with, and we believe we are
conplying with that.

It doesn't see any duty or obligation for it to go and
conduct surveys or determ ne whether or not quolls are
present in the coupes they harvest?---W are confident
that the framework that's been put in place to nanage
the spotted quoll is adequate in terns of the areas
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that are set aside in reserves for that species.

And is it the sanme position with the frogs, that is the large
brown free frog and the giant burrow ng frog?---1 can't
really coment on those two speci es.

What about the kite, is it your position that the sighting of
the kite doesn't create any ecol ogi cal concerns for
Vi cForests?---Gven ny role has changed, | haven't -
and | amaware that the kite was raised as an issue
recently. But | haven't |ooked into that.

You haven't |ooked into that. It's fair to say that
Vi cForests doesn't evaluate at all the ecol ogical risks
of harvesting in these four coupes?---VicForests
believes that the framework in place in Victoria is a
very good framework that's been based on a bottom up
approach for setting aside areas to - reserves for rare
and endangered species, and we are confident that
systemis robust.

And you know that in respect of a nunber of those endangered
species that are on the photo board, that there are
prescriptions which are operated in circunstances where
there's a detection of the ani mal ?---Yes.

And your position is that VicForests has no obligation to try
and determ ne whether or not the species are present in
the coupes that it harvests?---That's not a current
requi rement under the regulatory framework in which we
oper at e.

Don't you think that it would be cautious and appropriate for
Vi cForests to evaluate the ecol ogical risks caused by
t he possible presence prior to it harvesting particul ar
coupes?---Again | just reiterate that the framework in
Victoria is (indistinct), and | believe in terns of the
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24
25
26
27
28
29
30
31

Vel |,

precautionary principles the right approach taken is to
actually set aside areas as reserves for these species
prior to making areas available for tinber harvesting,
and | believe those neasures are adequate.

the position is that there are reserves, but there are
al so prescriptions that exist outside of reserves, are

t here not ?---Yes.

And aren't they a necessary part of the conservation and

ecol ogy of threatened species?---Yes.

And you don't think that it's appropriate for VicForests to

try and work out whether the threatened species are
present or are likely to be present in the particular
coupes that it logs?---1 think that issue is
problematic and | think it's denonstrated by DSE having
97 canera nights - 97 days of camera observations in
this area did not detect a | ong footed potoroo. | t
has been detected subsequently, but | think that

hi ghlights the issue of trying to detect whether nobile
species are present in an area. It's a difficult
process, hence the process of the framework in Victoria
is about actually setting aside a habitat in advance of

har vesti ng.

You don't think it's appropriate to undertake any assessnent

of whether threatened species are present in coupes
prior to |ogging?---You could go and do a survey today
and not detect anything, you could go back tonorrow and
you m ght detect a species. It's a very difficult

process.

Was it appropriate to | ook or not?---Under the current frane

- it's not about whether it's appropriate. The

framework is about setting aside areas in advance of
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harvesting to protect those species, and | believe
that's adequate.

Wll, in addition to setting aside prior to harvesting, it's
al so the fact that you have action statenments designed
to preserve and protect habitat, is it not?---Yes.

And part of that, does it not, suggest that it would be
appropriate to try and work out whether these
t hreat ened species are present in coupes before
Vi cForests chops them down?---No, the action plan just
provi des guidelines if you happen to detect a species.
It doesn't tal k about doing pre harvest surveys.

They are the only matters | have, if Your Honour pleases.

<RE- EXAM NED BY MR WALLER:

M MacDonal d, you were asked sonme questions sone tinme ago
about events in Decenber 2008, where VicForests said to
the DSE that if Brown Mountain gets reserved then
Vi cForests wanted Big R ver, do you renenber those
guestions?---Yes.

And you said, it was put to you that that would result in

Vi cForests obtaining a substantially bigger area. And
you said "But a smaller yield". Do you renenber
t hat ?- - - Yes.

What yield were you referring to in that answer?---The yield
of sawl og per hectare.

And on what basis do you say that Big River, though
substantially bigger in area, would produce a snaller
yield of sawog tinber?---It was on the basis that from
Vi cForests' perspective that if there was an exchange
that we were no worse off in terns of total yield to
sawl og that VicForests would recover.

H S HONOUR: s that the Big R ver south of
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Mount Bogong?---Yes.

Yes. And so it's part of the northeastern area you referred
to earlier, is that right?---Big R ver?

Yes, you referred to sone - you referred to the northeast and
as | understood it - - -?---1 think | was tal king about
the northeast in the context of the |ong footed
pot oroo, where we actually lost in the finalisation of
the long footed potoroo reserves, we actually |ost an
ar ea. | think that was where | used - nade a
reference to the northeast of the state.

Yes. | thought that in effect the reserve resolution m ght
have altered the bal ance between the northeast and the
area we are concerned wth?---Ckay.

Is that right or not?---No, the Big River is sort of nore to
t he south of Brown Muntain, yes.

| see, yes.

MR WALLER: M MacDonal d, are you able to quantify in
percentage terns how nmuch better the yield of saw og
tinber is in Brown Muntain as opposed to Big
River?---No, | can't quantify in percentage terns, but
it was - | guess it was a significant variation.

No further questions, Your Honour.

H S HONOUR: Yes. Yes, thank you, M MacDonal d, you are
excused.
MR NI ALL: Before the witness is excused, | asked the w tness

or cross-exam ned the w tness about a document that was
attached to an enmail which has not been di scovered.

H S HONOUR: Yes.

MR NIALL: And | would ask that be produced. It's the email
which is Exhibit 63, and it's a docunent which refers
to "As di scussed PDF". We have not been able to find
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that in the discovery, and I would ask that that be
produced, if Your Honour pleases.

MR WALLER:  Your Honour, we will make enquiries.

H S HONOUR: | don't think in fact Exhibit 63 was tendered,
but that's the email that says "Subject as di scussed”
of 26 August 2009, is that right?

MR NI ALL: Yes, it is, Your Honour. | apol ogi se.

H S HONOUR: You can tender that. And you are calling for
the PDF file that's attached.

MR NI ALL: That's so, Your Honour, yes, if Your Honour
pl eases.

H S HONOUR: Ri ght .

MR WALLER:  Your Honour, we will make enquiries about that
overnight, but we would ask that M MacDonal d be
excused.

H S HONOUR: Yes, M MacDonal d, you can step down and
travel onwards, and | will just stay with counsel for a
nonent .

<(THE W TNESS W THDREW
(Wtness excused.)

H S HONOUR: Vell, M Waller we have M Squires and
M Mezis tonorrow, is that right?

MR WALLER: Yes, | think in reverse order. | think it was
Mezis first and then Squires.

H S HONOUR: Yes.

MR WALLER: But certainly both of them are avail able
tonmorrow, and M Mezis is travelling from Mel bourne -
sorry, fromBallarat to attend, and M Squires is
travelling from O bost. So he is less inconveni enced,
but they are both avail abl e tonorrow.

H S HONOUR: At 10 o' cl ock?
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MR WALLER:  As Your Honour pl eases.

M5 KNOALES: Your Honour, | can indicate to you that | wll
finish M Mezis tonorrow.

H S HONOUR: Yes.

MR WALLER: That suits us, Your Honour.

H S HONOUR: Yes.

MR WALLER: W are in our |learned friends' hands.

H S HONOUR: Yes, if M Mezis is comng fromBallarat, he
probably won't conpl ain about being told that it's a
10. 30 start.

MR WALLER:  No, Your Honour, that's fine.

H S HONOUR: Yes. And M N all can have a sonewhat |ess
gruelling St Patrick's Day than today.

MR NI ALL: If Your Honour pleases.

H S HONOUR: W will adjourn until half-past 10 tonorrow.

ADJOURNED UNTI L 10. 30 AV WEDNESDAY 17 MARCH 2010
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